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This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

From: mihal emberton
To: DPW-Public Works Commission
Subject: Social Justice Reform for DPW
Date: Tuesday, November 8, 2022 1:38:46 PM
Attachments: Supplement to the Pleading.pdf

Opening Statement SF Superior Court III.pdf

 

Dear Public Works Commission,

RE: US Department of Justice Report 146960-VLZ | Case filed with SF Civil Grand Jury 5-9-
22 with Foreperson, Karen Kennard 2022-2023

My family has been suffering pervasive civil and human rights violations from our General
Plan Agencies (building, planning, and public works) since 2017 and we sincerely hope that
you might be able to assist in guiding social justice reform for our Department of Public
Works.  

In August 2022 we filed our case, 22-cv-05440-TSH (attached), against the City and County
of San Francisco for allowing 73 civil and human rights violations from our General Plan
Agencies.  Because these violations of State and Federal law result from systemic dysfunction,
they not only allow corrupt officials such as former SF Public Works Director, Mohammed
Nuru, and Permit Expediter, Walter Wong, to profit from the dysfunction, but they also allow
these violations to be inflicted upon citizens widely and indiscriminately. 

While these systemic violations of State and Federal law satisfy Racketeer Influenced and
Corrupt Organizations (RICO) prosecution guidelines, we hope that you will consider policy
reforms (attached appendix D) that would advocate for and protect society's interest in
enforcing civil and human rights protections for all citizens.

Thank you so much for your time and attention in helping prevent these injustices from
persisting...

With humble gratitude,

Mihal Emberton
530-219-0665 cell
201 Ashton Ave, SF 94112

mailto:mihal.emberton@gmail.com
mailto:publicworks.commission@sfdpw.org
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Supplemental Pleading 
 
Supplemental Complaint | Supplemental Attachment BC-2 


  
 
The following supplemental complaint and supplemental causes of action relate to the contested public 
right-of-way. 


 


Timeline Action or City Agency Mandate City Agency Violations 


11-17-21 Ada Tan, Planner: 


“The Department of Public Works, Bureau of Street-Use and 
Mapping (DPW-BSM) is also required to review/approve the 
permit before it can be issued.  I checked in with their agency 
and they confirmed that the Public right of way (PROW) is 15 
feet measured form the curb (along both Ashton Ave and 
Holloway Ave).”    


 


 


 
 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


- Lack of equal protection 
(14th Amendment) 


- Lack of due process 


(14th Amendment) 


- Discrimination (Title II 


Civil Rights Act of 1964; 


US Money and Finance 


Code Title 31, §6711; 


CA Civil Code, Unruh 


Civil Rights Act; SF 


Campaign and 


Governmental Conduct 


Code, Article III, Chapter 


4, Sec 3.400 – Appendix 


C in first paper) 


- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 


- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 
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- Violates 11 city codes 
(Appendix A in first 
paper) 


- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 


- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
Economically Vibrant 
Places1) 


12-10-21 Nicholas Persky, DPW:  


See first paper complaint, attachment BC-2 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


1-13-22 Kevin Li, DPW:  


See first paper complaint, attachment BC-2 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


2-3-22 Kevin Li, DPW: 


See first paper complaint, attachment BC-2 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


4-5-2022 Javier Rivera, Associate Engineer, Permits Division, DPW: 


“Good afternoon, 


I am Kevin’s supervisor and he has brought your application 
to my attention several times. 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


 
1 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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The current conditions privatizing the public right-of-way are 
not approvable.  In order for this permit to move forward plans 
reflecting the alterations listed in Kevin’s email of January 13, 
2022 must be submitted.  Please provide Kevin with updated 
plans showing the following: 


1. The fence height to be reduced to 3 feet 
2. 3 feet clearance around the streetlight pole and box 


on Holloway Ave., as required by SFPUC… 
3. 3 feet path of travel required between the trees and 


fence on Holloway Ave (provide photos with tape 
measure clearly showing the path of travel width) 


4. The removal of the 10 ft X 10 ft cedar pergola and the 
fire table 


5. Show all features in the right-of-way such as street 
light and box, trees, locations of pavers, location of 
landscaping, and the altered location of the fence. 


Public Works will not recommend the closure of the building 
complaint until these items are properly shown on the plans 
and permitted.   


Regards, 


Javier” 


- Negligence (CA Civil 
Code §1714(a)) 


- Lack of equal protection 
(14th Amendment) 


- Lack of due process 


(14th Amendment) 


- Discrimination (Title II 


Civil Rights Act of 1964; 


US Money and Finance 


Code Title 31, §6711; 


CA Civil Code, Unruh 


Civil Rights Act; SF 


Campaign and 


Governmental Conduct 


Code, Article III, Chapter 


4, Sec 3.400 – Appendix 


C in first paper) 


- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 


- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 


- Violates 11 city codes 
(Appendix A in first 
paper) 


- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 


- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
Economically Vibrant 
Places2) 


 
2 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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5-4-2022 Nicolas Huff, Bureau Manager, Bureau of Street-Use & 
Mapping, DPW: 


“Dr. Emberton, 


We are in receipt of your letter attached to the email dated 
May 1, 2022. 


A dedicated public right-of-way is for the use of all members 
of the public.  Fencing off the public right-of-way for personal 
or private gain is not permissible.  The public-right-of-way is 
not bound to the same laws, codes, and regulations as real 
estate.  Furthermore, there are long established standard 
design and specifications for items in the right-of-way.  These 
designs include, but are not limited to, clearances for safety, 
maintenance, and ADA accessibility.   


Requiring the removal of private items from the right-of-way is 
not taking your property.  You are free to keep these items, so 
long as proper DBI permits are obtained and they are placed 
within your private property.  We understand that many 
owners want to beautify their neighborhoods and permits are 
available for these items.  However, these items must have 
proper clearances and provide public benefit. 


Public Works will not recommend the closure of the building 
complaint until the alterations listed in Kevin’s email of 
January 13, 2022 are addressed….” 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


- Lack of equal protection 
(14th Amendment) 


- Lack of due process 


(14th Amendment) 


- Discrimination (Title II 


Civil Rights Act of 1964; 


US Money and Finance 


Code Title 31, §6711; 


CA Civil Code, Unruh 


Civil Rights Act; SF 


Campaign and 


Governmental Conduct 


Code, Article III, Chapter 


4, Sec 3.400 – Appendix 


C in first paper) 


- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 


- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 


- Violates 11 city codes 
(Appendix A in first 
paper) 


- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 


- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
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Economically Vibrant 
Places3) 


 
 
Supplemental Causes of Action 


Fraudulent Misrepresentation 


CA Civil 
Code 
Division 3. 
Part 2. Title 
1. Chapter 3. 
1565-1572 


Nature of a contract: The consent of the parties to a contract must be free, mutual, and 
communicated by each to the other.  Consent is not real or free when obtained through 
duress, menace, fraud, or undue influence. Actual fraud consists of the positive 
assertion, in a manner not warranted by the information of the person making it, of that 
which is not true, though he believes it to be true.  


4-5-22 The assertion by DPW that there was an “altered location of the fence,” is 
untrue as the fence location was not altered. 


11-17-21 The assertion by the Planning Department and the Department of Public 
Works that “Public right of way (PROW) is 15 feet measured form the curb 
(along both Ashton Ave and Holloway Ave)” is untrue because  


1) The Assessors’ Block Map for our property shows the east-west 
depth of the property to be 115 feet.  This measurement is from 
the western fence of the property to the edge of the eastern 
sidewalk. The 115 feet from the back fence to the sidewalk is also 
consistent with our measurement of the property which we 
completed for our permit application. This measurement does not 
show that 9 feet of the property bounded by the sidewalk belongs 
to the city as a public right-of-way.   


 


2) The deed to our property does not list any public right-of-way on 
our lot.  This makes sense because generally a public right-of-way 
is defined as giving the public the right to travel unhindered over a 
piece of land, even if that land is privately owned.  The sidewalk 
around our property is a public right-of-way and no additional use 
of private land is needed to allow the public to travel, unhindered, 
from one public place to another. 
 


12-10-21 


1-13-22 


2-3-22 


4-5-22 


5-4-22 


 
3 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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3) The deed to our property does, however, list a public-utility 
“easement,” reserved by Urban Realty Improvement Company for 
the “purpose of public utility,” recorded September 18, 1922, page 
308, of Official Records.  According to the Historic Sandborn Map 
of our property, this public-utility easement was to allow utility 
access to the 2-in Water Pipe that was running through the 
easement in 1922.  
 


 


In working with SFPUC in recent years, we have been told that 
this 2-in water pipe is no longer in use.  This has been confirmed 
by 811 (service through PG&E) who showed us the active utilities 
of a water pipe and a gas line entering the property perpendicular 
to Ashton Avenue and parallel to the driveway. There is no longer 
a public utility running parallel to Ashton Avenue (nor Holloway 
Ave) within the historic easement.   Furthermore, the public-utility 
use of the easement has essentially been abandoned by the 
public-utility agency as there is no longer a public-utility along the 
historic easement. 


 
 


Negligence 


California 
Civil Code 
§1714(a) 


Everyone is responsible, not only for the result of his or her willful acts, but also for an 
injury occasioned to another by his or her want of ordinary care or skill in the 
management of his or her property or person, except so far as the latter has, willfully or 
by want of ordinary care, brought the injury upon himself or herself. 


11-17-21 The assertion by the Planning Department and Department of Public 
Works that the 9 feet of our property leading up to the sidewalk, is a public 
right-of-way, when in fact it is a public-utility easement, is evidence of 
negligence.   


 


To any reasonable person, an agent or agency which has a responsibility 
to manage and regulate public right-of-ways is expected to maintain a 


12-10-21 


1-13-22 


2-3-22 
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4-5-22 
level of knowledge about public right-of-ways and public-utility easements 
beyond that of the lay public.  


 


A public-utility easement allows public-utility agencies, not the public, to 
use the easement when needed to access the public utility within/below 
the easement to maintain that public utility. 


   


In terms of adverse possession law, there is not and there has not been 
any public use of the easement as a public right-of-way, which negates 
any adverse possession claims regarding the property as a public right-of-
way that DPW has proposed.  Furthermore, should DPW try to claim 
adverse possession of the public-utility easement to become a public right-
of-way, CA Civil Code 325 would protect and reinforce the plaintiff’s use, 
curation, and ownership of the easement: 


(a) For the purpose of constituting an adverse possession by a person 
claiming title, not founded upon a written instrument, judgment, or decree, 
land is deemed to have been possessed and occupied in the following 
cases only: 


(1) Where it has been protected by a substantial enclosure. 


(2) Where it has been usually cultivated or improved. 


(b) In no case shall adverse possession be considered established under 
the provision of any section of this code, unless it shall be shown that the 
land has been occupied and claimed for the period of five years 
continuously, and the party or persons, their predecessors and grantors, 
have timely paid all state, county, or municipal taxes that have been levied 
and assessed upon the land for the period of five years during which the 
land has been occupied and claimed. Payment of those taxes by the party 
or persons, their predecessors and grantors shall be established by 
certified records of the county tax collector. 


 


It is reasonable at this point to discuss liability of public entities and public 
employees.  Because these unlawful acts (listed here in addition to those 
in the first paper of the pleading) were perpetrated repeatedly by different 
agency employees and systemically across agencies, and were 
universally reinforced by management, these acts occurred at the 
operational level as a part of normal agency operations, making them 
unqualified for immunity as described by the unanimous court opinion in 
Barner v. Leeds (2000) 24 Cal.4th 676, 685. 


 


Additionally, according to Gov. Code  815.2 


(a) A public entity is liable for injury proximately caused by an act or 
omission of an employee of the public entity within the scope of his 
employment if the act or omission would, apart from this section, have 
given rise to a cause of action against that employee or his personal 
representative. 


5-4-22 
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Constitutional Causes of Action 


Lack of Equal 
Protection 
(14th 
Amendment) 


See description in first paper 


11-17-21 To any reasonable person, the expansion of “corrective action,” such that 
the corrective action required at the beginning of the permitting or 
enforcement process is less than the corrective action required later in the 
permitting or enforcement process is evidence that the rules of law do not 
remain consistent over time, a violation of equal protection of the law.   


Additionally, criminalizing citizens participating in the 
permitting/enforcement process for maintaining garden structures, such as 
4-foot safety fences, trellises, and outdoor furniture, that are systematically 
allowed for citizens not participating in the permitting/enforcement process 
is evidence of lack of equal protection of the law (Appendix C of the first 
paper). 


And finally, a government that holds its citizens accountable to follow local, 
state, and federal codes, policies, and laws but then defends its city 
agencies for violating 11 city codes (Appendix A of the first paper) and for 
violating 20 city policies (Appendix B of the first paper), in addition to 
violating local, state, federal, and international laws, is evidence of lack of 
equal protection of the law. 


4-5-22 


5-4-22 


Lack of Due 
Process (14th 
Amendment) 


No State shall deprive any person of property without due process of law.   


11-17-21 To any reasonable person, the lack (1) of an opportunity to be heard and 
(2) of an impartial tribunal for each agency mandate are evidence of lack 
of due process.  This evidence was further proven by Mr. Huff’s written 
statement of 6-13-2022 (see complaint | attachment BC-2 of first paper) 
declaring “The application of the codes has been long established and isn’t 
open to mediation.” 


4-5-22 


5-4-22 


 
 


Discrimination 


Title II Civil Rights Act 
of 1964; US Money 
and Finance Code Title 
31, §6711; CA Civil 
Code, Unruh Civil 
Rights Act; SF 
Campaign and 
Governmental Conduct 
Code, Article III, 
Chapter 4, Sec 3.400 


See description in first paper 


11-17-21 To any reasonable person, criminalizing citizens participating in 
the permitting/enforcement process for maintaining garden 
structures, such as 4-foot safety fences, trellises/arbors, and 
outdoor furniture that are systematically allowed for citizens not 
participating in the permitting/enforcement process (Appendix C 
of first paper) is evidence of discrimination. 


4-5-22 


5-4-22 
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Extortion 


CA Penal 
Code, Part 1, 
Title 13, 
Chapter 7. 
518 (a) 


Extortion is the obtaining of property or other consideration from another, with his or 
her consent, or the obtaining of an official act of a public officer, induced by a wrongful 
use of force or fear, or under color of official right. 


11-17-21 To any reasonable person, using a position of power to cause fear to force 
a citizen 1) to repeatedly pay fees to city agencies that systematically 
violate their civil and human rights as well as state and federal law, and 2) 
to demolish and remove property that is systematically allowed for their 
neighbors (Appendix C of the first paper), are evidence of extortion. 


4-5-22 


5-4-22 


 
 


Abuse of Power 


Federal Law, 
Section 242 
of Title 18; 
CA Civil 
Code, Tom 
Bane Civil 
Rights Act 


See description in first paper 


11-17-21 To any reasonable person, these repeated, systemic violations of civil and 
human rights, violations of state and federal law, and violations of local 
codes and policies are evidence of unlawful abuses of power. 4-5-22 


5-4-22 
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Opening Statement 
Our removal of blight case has elucidated systemic civil and human rights violations from SF General 
Plan agencies (Building Department, Planning Department, & Department of Public Works).  The 2019 
Statutory Enforcement Report from the US Commission on Civil Rights confirms “the reality that, today, 
the nation still has not reached a time when recognition of and protection for core civil rights promises is 
the norm for all Americans.”  While our main goal is to stop the civil and human rights violations by 
finalizing our permit and enforcement case for our 2017 repair of our 4-foot safety fence, we also hope to 
initiate policy reforms (Appendix D) within our city government to prevent these injustices from happening 
to fellow citizens now and in the future. 
 
Complaint | Attachment BC-2 


  
 
In 2017, my wife and I repaired our blighted fence in accordance with 11 SF anti-blight and safety codes. 
 


Timeline Action or City Agency Mandate Response City Agency Violations 


9-6-2017 3-1-1 anonymous complaint:  


"The resident at this address 
has been consistently doing 
construction and playing loud 
music from 10am-6pm/7pm 
most days of the week. I would 
like to request the music 
volume be lowered or turned 
off. I can hear it in my 
apartment all day."    


9-11-2017 Carl 
Weaver, Building 
Inspector:  


"A complaint 
investigation has 
revealed the 
installation of a new 
fence on a corner 
lot without the 
benefit of a building 
permit.  The fence 
is on three sides of 
the property and 
ranges between 4' 
and 6' in height."   


Corrective Action: 
"Obtain building 
permit with plans 
and Planning 
Department 
Approval or, reduce 


- Lack of probable cause (4th 
Amendment) 


- Fraud (CA Civil Code Division 
3. Part 2. Title 1. Chapter 3) 


- Repudiates 11 city anti-blight 
and safety codes (Appendix 
A) 


- Lack of equal protection of the 
laws (14th Amendment) 


- Lack of due process (14th 
Amendment) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 
Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places1) 


 
1 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 


Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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fence to 3' in 
height."   


Enforcement Case 
2017-012837ENF 
Paid $1,351.00 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


10-11-2017 Building Permit Application 2017-1011-0923 


7-25-2018 Variance Public Hearing, Application No 2018-002358VAR 


https://sfplanning.s3.amazonaws.com/media/audio/vhaudio/20180725.mp3 
Hearing for this case starts at 28 minutes 23 seconds. 


7-30-2019 Variance Granted by Scott Sanchez, Acting Deputy Zoning Administrator. Paid 
$1,078.34 


3-2020 Pandemic 


5-28-2021 Notice of Special Restrictions (NSR) signed and notarized.  Recording fee $105 and 
attorney’s fee $325. 


6-7-2021 Notice of Special Restrictions (NSR) processed by Assessor-Recorder’s Office 


10-27-2021 Ada Tan, Planner, expands 
Enforcement case:  


"Remove the trellis from the 
front setback" to comply with 
Planning Code Sec 136 (c) (1) 
for obstructions in required 
front setbacks because the 
sunshade/arbor does not 
qualify as a permitted 
obstruction nor projection-of-
an-architectural-nature 
because it is not attached to 
the home.   


Licensed 
landscape 
contractor who built 
sunshade/arbor 
noted that he was 
“surprised that this 
is an issue because 
it is an open 
structure on the 
sides and top.  I 
have never had to 
permit an arbor like 
this and it has 
never been an 
issue in the thirty 
years that I have 
been building in the 
city.” 


 


This expanded 
corrective action 
represents a biased 
interpretation of 
Planning Code Sec 
136 (c) (1), which 
does not state that 
obstructions or 


- Lack of probable cause (4th 
Amendment) 


- Violates 11 city codes 
(Appendix A) 


- Violates 20 Policies of City 
General Plan (Required 
Elements for Designing 
Healthy, Equitable, Resilient, 
and Economically Vibrant 
Places – Appendix B) 


- Lack of equal protection (14th 
Amendment) 


- Lack of due process (14th 
Amendment) 


- Discrimination (Title II Civil 
Rights Act of 1964; US Money 
and Finance Code Title 31, 
§6711; CA Civil Code, Unruh 
Civil Rights Act; SF Campaign 
and Governmental Conduct 
Code, Article III, Chapter 4, 
Sec 3.400 – Appendix C) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 



https://sfplanning.s3.amazonaws.com/media/audio/vhaudio/20180725.mp3
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projections-of-an-
architectural-nature 
need to be 
attached to the 
home. 


 


2-7-2022 Claim 22-
01204 filed with 
City Attorney for 
assistance with civil 
rights violations [3-
23-2022 city denies 
liability] 


Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places2) 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


 


11-9-2021 Ada Tan, Planner revises 
expansion of Enforcement 
case:  


“The arbor does not comply 
with the Planning Code 
requirements for a permitted 
obstruction under Sec 136, so 
a Variance is required if you 
wish to keep it on the front 
setback.” 


2-19-2021 Project 
Application (PRJ) 
2022-001463PRJ 
and Variance 
Supplemental Form 
submitted to 
Planning 
Department 


 


Again, this 
expanded 
corrective action 
represents a biased 
interpretation of 
Planning Code Sec 
136 (c) (1), which 
does not state that 
obstructions or 
projections-of-an-
architectural-nature 
need to be 
attached to the 
home. 


 


4-15-2022 Payment 
of $1,137.50 for 
Variance 


(See above) 


11-24-2021 Notice of Special Restrictions (NSR) approved by Building Department 


11-24-2021 Notice of Special Restrictions (NSR) approved by Planning Department 


 
2 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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11-24-2021 Permit process placed on hold by Department of Public Works until Minor Sidewalk 
Encroachment Permit submitted 


12-4-2021 Submitted Minor Sidewalk Encroachment Permit Application 


12-10-2021 Nicholas Persky, DPW:  


"it is very unlikely we would be 
able to approve this structure 
as currently built under a Minor 
Sidewalk Encroachment 
permit due to its height and 
privatizing effect.  It would be 
advisable to instead remove 
the encroachment or bring the 
encroachment inside such that 
it is fully contained within your 
property lines, and proceed to 
restore the public right-of-way 
to standard condition." 


Directly violates 
Public Works Code, 
Article 15, Section 
732.2 (a) The 
Director of Public 
Works may grant 
permission, 
revocable at his or 
her will, to an 
owner of property 
abutting any court, 
alley or street to 
install and maintain 
minor 
encroachments 
such as fences, 
retaining walls, 
steps or stairways 
and other minor 
structures in the 
sidewalk fronting 
such property 
where such 
encroachments are 
desirable or 
convenient in 
conjunction with the 
owner's use and 
enjoyment of the 
property, or 
required for the 
safety, 
convenience and 
comfort of the 
public using the 
sidewalk. 


- Violates 11 city codes 
(Appendix A) 


- Violates 20 Policies of City 
General Plan (Required 
Elements for Designing 
Healthy, Equitable, Resilient, 
and Economically Vibrant 
Places – Appendix B) 


- Lack of equal protection (14th 
Amendment) 


- Lack of due process (14th 
Amendment) 


- Discrimination (Title II Civil 
Rights Act of 1964; US Money 
and Finance Code Title 31, 
§6711; CA Civil Code, Unruh 
Civil Rights Act; SF Campaign 
and Governmental Conduct 
Code, Article III, Chapter 4, 
Sec 3.400 – Appendix C) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 
Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places3) 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


12-28-2021 Payment $206.55 to Department of Public Works for Minor Encroachment Permit 
Processing 


 
3 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 


Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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1-12-2022 Met with SF Supervisor, Myrna Melgar, and her policy team to discuss policy reform as 
well as to ask for assistance with resolving our Enforcement Case, which received 
engagement and support. 


1-13-2022 Kevin Li, DPW: “After review of 
your application, it has been 
determined that the fence can 
remain subject to the following 
conditions/alterations: 


 


1. Fence height to be reduced 
to 3 feet 


2. 3 feet clearance around the 
streetlight pole and box on 
Holloway Ave required by 
SFPUC… 


3. 3 feet path of travel required 
between the trees and fence 
on Holloway Ave (provide 
photos with tape measure 
clearly showing the path of 
travel width. 


 


In addition, the approximate 10 
ft X 10 ft cedar pergola and the 
propane fire table shall be 
removed from the right-of-way.  
The right-of-way is a public 
space and shall not be altered 
for private use.” 


This represents a 
biased 
interpretation of a 
flawed code. Public 
Works Code Sec 
723: It is unlawful 
to pile, cap, or 
place obstructions 
upon, above, or 
below any public 
right-of-way.  
Strictly interpreted, 
this code only 
allows air in the 
public right-of-way 
because any object 
that takes up 
space, such as a 
chair or tree or 
mound of dirt or 
pottery, can be 
viewed as an 
obstruction. 


 


6-18-2022 Claim 
22-02095 filed with 
City Attorney for 
assistance with civil 
rights violations [7-
21-2022 city denies 
liability] 


- Lack of probable cause (4th 
Amendment) 


- Violates 11 city codes 
(Appendix A) 


- Violates 20 Policies of City 
General Plan (Required 
Elements for Designing 
Healthy, Equitable, Resilient, 
and Economically Vibrant 
Places – Appendix B) 


- Lack of equal protection (14th 
Amendment) 


- Lack of due process (14th 
Amendment) 


- Discrimination (Title II Civil 
Rights Act of 1964; US Money 
and Finance Code Title 31, 
§6711; CA Civil Code, Unruh 
Civil Rights Act; SF Campaign 
and Governmental Conduct 
Code, Article III, Chapter 4, 
Sec 3.400 – Appendix C) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 
Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places4) 


- Fraud (CA Civil Code Division 
3. Part 2. Title 1. Chapter 3) 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


 
4 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 


Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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2-3-2022 Kevin Li, DPW: 


“The Planning Department 
Zoning Variance (front setback 
variance) only applies to 
fences within your property 
line as specified in the 
variance decision document.  
Planning does not have 
jurisdiction in the public right-
of-way.  All other portions of 
the fence are located in the 
public right-of-way and subject 
to DPWs requirements.  Thus, 
DPW’s fence height and 
location requests supersede 
any other department. 


As I mentioned above, the 
public right-of-way is DPW’s 
jurisdiction and subject to 
DPW requirements and thus 
supersedes Building 
Department issuance of a 
2015 plumbing permit for the 
gas fire table located in the 
right-of-way.  Under that 
permit, you are only allowed to 
have the gas fire table within 
your property line.  Since the 
gas fire table is currently not 
within your property line, you 
are required to acquire a 
building permit with plans and 
another plumbing permit to 
correct this. 


In addition, you are required to 
acquire a DPW General 
Excavation permit to remove 
the gas line and pergola and 
restore the right-of-way to City 
Standards.” 


 - Fraud (CA Civil Code Division 
3. Part 2. Title 1. Chapter 3) 


- Lack of probable cause (4th 
Amendment) 


- Violates 11 city codes 
(Appendix A) 


- Violates 20 Policies of City 


General Plan (Required 


Elements for Designing 


Healthy, Equitable, Resilient, 


and Economically Vibrant 


Places – Appendix B) 


- Lack of equal protection (14th 
Amendment) 


- Lack of due process (14th 


Amendment) 


- Discrimination (Title II Civil 


Rights Act of 1964; US Money 


and Finance Code Title 31, 


§6711; CA Civil Code, Unruh 


Civil Rights Act; SF Campaign 


and Governmental Conduct 


Code, Article III, Chapter 4, 


Sec 3.400 – Appendix C) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 
Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places5) 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


3-25-2022 San Francisco Marin Medicine publishes: Fixing our Dysfunctional Systems and 
Institutions is Critical to Improving our Public Health 


 
5 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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3-29-2022 Report 146960-VLZ filed with the US Department of Justice for multiple civil and human 
rights violations [case also satisfies Racketeer Influenced and Corrupt Organizations 
(RICO) guidelines]  


3-30-2022 Consumer complaint submitted to San Francisco District Attorney’s Office for multiple 
civil and human rights violations.  Ethel Newlin, Investigator, forwarded complaint to City 
Attorney’s Office and notified plaintiff 5-2-2022. 


4-29-2022 Case number 2122-119 filed with San Francisco Ethics Commission for multiple civil 
and human rights violations 


5-5-2022 Case sent to San Francisco Civil Grand Jury for multiple civil and human rights 
violations 


5-10-2022 Intake completed with SF Human Rights Commission 


5-30-2022 Case number 202205-16957610 filed with California Civil Rights System for multiple 
civil and human rights violations 


6-2-2022 Kevin Li, DPW: 


“Dear applicant,  


Your permit application will be 
placed in inactive status on 
July 1, 2022 if updated plans 
are not provided.  Updated 
plans were requested via 
email on 1/13/2022 and have 
not been addressed.  If a 
permit is inactive, a processing 
fee will be required to re-
activate the permit.” 


 - Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


6-12-2022 Plaintiff requested that DPW, 
Nicolas Huff, allow assistance 
from our SF Superior Court 
Alternative Dispute Resolution 
Process to provide a neutral 
third party to assist with 
collaboration around our 
differing perspectives, and 
suggested the Honorable 
Suzanne R. Bolanos as a 
mediator because she has 
continuously advocated for the 
enforcement of civil rights.  


6-13-2022 Nicolas 
Huff, DPW: 


“The application of 
the codes has been 
long established 
and isn’t open to 
mediation. 


If you would like to 
pursue a legal 
avenue you can 
reach out to your 
representative with 
the Board of 
Supervisors for 
special Major 
Encroachment 
legislation.  If 
legislation is not 
possible you can 


- Lack of due process (14th 
Amendment) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 
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file for litigation with 
the City.” 


 
 
Causes of Action 


Breach of Contract 


Does a contract exist between 
city government and citizens? 


Yes 


If so, what did the contract 
require of each of the parties? 


The plaintiff pays regular and timely taxes to fund city government 
to, in this case, ‘design [and reinforce] a healthy, equitable, 
resilient, and economically vibrant city of San Francisco’ by 
ensuring that city agents and agencies follow local, state, and 
federal laws, codes, and policies.  The contract expects and 
demands that not only citizens, but also city agents and city 
agencies adhere to the law and do not act as if they are above the 
law. 


Was the contract modified at any 
point? 


No 


Did the claimed breach of 
contract occur? 


Yes. Local, state, and federal laws, codes, and policies were 
violated by city agents and agencies, in addition to the violation of 
the contractual duty to ‘design a healthy, equitable, resilient, and 
economically vibrant city of San Francisco.’ 


If so, was the breach material to 
the contract? 


Yes 


Does the breaching party have a 
legal defense to enforcement of 
the contract? 


 


What damages were caused by 
the breach? 


Damage to our family’s health and wellbeing from repeated and 
systemic civil and human rights violations; damage from unjust 
demands of time and energy to defend civil and human rights; and 
damage from being forced to repeatedly pay additional fees to fund 
a system that systematically violates civil and human rights.  These 
damages could be reasonably valued at $12,000,000. 


 
 


Fraudulent Misrepresentation 


CA Civil Code 
Division 3. Part 2. 
Title 1. Chapter 3. 
1565-1572 


Nature of a contract: The consent of the parties to a contract must be free, mutual, 
and communicated by each to the other.  Consent is not real or free when 
obtained through duress, menace, fraud, or undue influence. Actual fraud consists 
of the positive assertion, in a manner not warranted by the information of the 
person making it, of that which is not true, though he believes it to be true.  
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9-11-2017 The assertion by the Building Department of an “installation of a new 
fence…on three sides of the property” is untrue as the work on the 
fence on two sides of the property was to repair a pre-existing 
blighted fence along the sidewalk within the public right-of-way. 


 


It is reasonable at this point to extend the limitations period for the 9-
11-2017 causes of action based on Judge Posner’s opinion in Cada 
v. Baxter Healthcare Corp., 920 F.2d 446 (7th Cir. 1990) that the 
statute of limitations in some cases may be more appropriately 
linked to a timeline and process of discovery of the violation(s) of the 
law (statutory discovery rule) rather than linked to a single date that 
alone does not provide sufficient discovery.  While the plaintiff in this 
case understood that violations of the law occurred on 9-11-2017, it 
was not until the violations recurred across agencies and repeatedly 
over time that it became evident that the 9-11-2017 violations were 
only the beginning of a pattern of systemic violations of the law. 


1-13-2022 The assertion by Public Works that “the propane fire table,” is untrue 
in that the fire table is fueled by a permitted gas-line and not 
propane. 


2-3-2022 The assertion by Public Works that “Since the gas fire table is 
currently not within your property line, you are required to acquire a 
building permit with plans and another plumbing permit to correct 
this….  In addition, you are required to acquire a DPW General 
Excavation permit to remove the gas line…” is untrue in that 1) the 
gas-line is not in the public right-of-way and 2) the gas-line was 
previously permitted by the Building Department, and 3) much of the 
fire table, including the gas-line, is outside of the 9 feet of the public 
right-of-way beyond the sidewalk. 


2-3-2022 The assertion by Public Works that “The Planning Department 
Zoning Variance (front setback variance) only applies to fences 
within your property line,” is untrue because the subject of Variance 
Hearing 2018-002358VAR, which is also public record, was to allow 
a 4-foot fence, instead of a 3-foot fence, along the sidewalk within 
the public-right-of-way for safety. 


2-3-2022 The assertion by Public Works that “Planning does not have 
jurisdiction in the public right-of-way” is untrue because 1) the 
Building Department opened the initial investigation of the 4-foot 
fence along the sidewalk within the public right-of-way, 2) the 
Building Department mandated Corrective Action to "Obtain building 
permit with plans and Planning Department Approval or, reduce 
fence to 3' in height," and 3) the Planning Department facilitated the 
Variance Hearing to discuss allowing the 4-foot fence instead of a 3-
foot fence along the sidewalk within the public right-of-way for 
safety. 


2-3-2022 The assertion by Public Works that “DPW’s fence height and 
location requests supersede any other department” is untrue as the 
CA Office of Planning and Research Required Elements for 
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Designing Healthy, Equitable, Resilient, and Economically Vibrant 
Places requires cities to avoid giving one element precedent over 
another: Gov. Code § 65300.5; Sierra Club v. Board of Supervisors 
of Kern County (1981) 126 Cal.App.3d 6986. 


 
 


Constitutional Causes of Action 


Lack of 
Probable 
cause (4th 
Amendment) 


No Warrants shall issue but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the persons or things to be 
seized. 


 


Additionally, the United Nations International Covenant on Civil and Political Rights, 
outlining obligations of governments to ensure fundamental human rights and 
freedoms, was signed by the United States on 5 Oct 1977 and ratified by the United 
States on 8 June 1992.  Article 17 upholds: 1. No one shall be subjected to arbitrary or 
unlawful interference with his privacy, family, home or correspondence, nor to unlawful 
attacks on his honour and reputation. 2. Everyone has the right to the protection of the 
law against such interference or attacks. 


9-11-2017 To any reasonable person, neither “consistently doing construction” nor 
‘playing loud music during the day’ imply nor provide evidence of a 
violation of a building code.  There is no oath or affirmation describing 
any building code violation to validate this search, which makes the 
Notice of Violation and the Enforcement case unlawful. 


10-27-2021 To any reasonable person, participating in the permit/enforcement 
process for the repair of a 4-foot safety fence neither implies nor 
provides evidence that unrelated violations of planning code have been 
committed. There is no oath or affirmation describing any violation of 
planning code to validate these searches, making the expansion of 
corrective action by the Planning Department to demolish but then 
legalize the arbor unlawful and invalid. 


11-9-2021 


1-13-2022 To any reasonable person, participating in the permit/enforcement 
process for the repair of a 4-foot safety fence neither implies nor 
provides evidence that unrelated violations of Public Works code have 
been committed. There is no oath or affirmation describing any violation 
of Public Works code to validate these searches, making the expansion 
of corrective action by the Department of Public Works to demolish the 
arbor, remove the fire table, and change the location of the 4-foot safety 
fence unlawful and invalid. 


2-3-2022 


Lack of Equal 
Protection 


No state shall make or enforce any law which shall abridge the privileges of citizens 
nor deny to any person within its jurisdiction the equal protection of the laws. 


 


 
6 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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(14th 
Amendment) 


Additionally, the United Nations International Covenant on Civil and Political Rights, 
outlining obligations of governments to ensure fundamental human rights and 
freedoms, was signed by the United States on 5 Oct 1977 and ratified by the United 
States on 8 June 1992.  Article 26 upholds: All persons are equal before the law and 
are entitled without any discrimination to the equal protection of the law. In this respect, 
the law shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, colour, sex, 
language, religion, political or other opinion, national, or social origin, property, birth, or 
other status. 


 


Furthermore, the California Governor's Office of Planning and Research reinforces this 
civil right by emphasizing that in order to design Healthy, Equitable, Resilient, and 
Economically Vibrant Places, the City General Plan must resolve inconsistencies at the 
source of the inconsistency: The elements and issues [of a City General Plan] should 
form an integrated, internally consistent plan, and inconsistencies cannot be remedied 
by a statement giving one element precedence over the others (Gov. Code § 65300.5; 
Sierra Club v. Board of Supervisors of Kern County (1981) 126 Cal.App.3d 698). 


9-11-2017 To any reasonable person, a citizen following 11 anti-blight codes to 
improve public safety being in turn criminalized for violating new 
construction code, is evidence that inconsistencies exist in which 
adhering to some codes inherently violates other codes.  Equal 
protection under the law is meant to ensure that government, and not 
citizens, is held responsible for the presence of conflicting city codes 
such that they may be corrected. 


10-27-2021 To any reasonable person, the expansion of “corrective action,” such 
that the corrective action required at the beginning of the permitting or 
enforcement process is less than the corrective action required later in 
the permitting or enforcement process is evidence that the rules of law 
do not remain consistent over time, a violation of equal protection of the 
law.   


Additionally, criminalizing citizens participating in the 
permitting/enforcement process for maintaining garden structures, such 
as 4-foot safety fences, trellises, and outdoor furniture, that are 
systematically allowed for citizens not participating in the 
permitting/enforcement process is evidence of lack of equal protection of 
the law (Appendix C). 


And finally, a government that holds its citizens accountable to follow 
local, state, and federal codes, policies, and laws but then defends its 
city agencies for violating 11 city codes (Appendix A) and for violating 20 
city policies (Appendix B), in addition to violating local, state, federal, 
and international laws, is evidence of lack of equal protection of the law. 


11-9-2021 


12-10-2021 


1-13-2022 


2-3-2022 


Lack of Due 
Process (14th 
Amendment) 


No State shall deprive any person of property without due process of law.   


9-11-2017 To any reasonable person, the lack (1) of an opportunity to be heard and 
(2) of an impartial tribunal for each agency mandate are evidence of lack 
of due process.  This evidence was further proven by Mr. Huff’s written 
statement of 6-13-2022 declaring “The application of the codes has been 
long established and isn’t open to mediation.” 


10-27-2021 


11-9-2021 
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12-10-2021 


1-13-2022 


2-3-2022 


6-13-2022 


 
 


Discrimination 


Title II Civil 
Rights Act of 
1964 


All persons shall be entitled to the full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, and accommodations of any place of public 
accommodation without discrimination. 


US Money 
and Finance 
Code Title 31, 
§6711 


No person in the United States shall be excluded from participating in, be denied the 
benefits of, or be subject to discrimination under, a program or activity of a unit of 
general local government because of race, color, national origin, or sex if the 
government receives a payment under this chapter. 


CA Civil Code, 
Unruh Civil 
Rights Act 


All persons within the jurisdiction of this state are free and equal, and are entitled to 
the full and equal accommodations, advantages, facilities, privileges, or services in all 
business establishments of every kind whatsoever.   


Additionally, the California Supreme Court has verified that the protection against 
discrimination provided by the Unruh Act is not restricted to the characteristics that 
often provide the basis for discrimination, similar to Federal Law, Section 242 of title 
18 emphasizing that It is not necessary that the crime be motivated by animus toward 
the race, color, religion, sex, handicap, familial status or national origin of the victim. 


SF Police 
Code, Article 
33, Section 
3301, 3302, 
3305 


After public hearings and consideration of testimony and documentary evidence, the 
Board of Supervisors finds that discrimination based on race, color, ancestry, national 
origin, place of birth, sex, age, religion, creed, disability, sexual orientation, gender 
identity, weight or height exists in the City and County of San Francisco. The Board 
finds further that such discrimination poses a substantial threat to the health, safety 
and general welfare of this community. Such discrimination foments strife and unrest, 
and it deprives the City and County of the fullest utilization of its capacities for 
development and advancement. The Board finds further that existing State and 
federal restraints on arbitrary discrimination are not adequate to meet the particular 
problems of this community, and that it is necessary and proper to enact local 
regulations adapted to the special circumstances which exist in this City and County. 


It shall be unlawful for any person to do any of the following acts wholly or partially 
because of a person's actual or perceived race, color, ancestry, national origin, place 
of birth, sex, age, religion, creed, disability, sexual orientation, gender identity, weight, 
or height, to deny, directly or indirectly, any person the full and equal enjoyment of the 
goods, services, facilities, privileges, advantages, and accommodations of any 
business establishment or public accommodation. 


SF Campaign 
and 
Governmental 
Conduct 


EQUAL TREATMENT OF PERMIT APPLICANTS. It shall be the policy of the 
Department of Building Inspection, the Planning Department, the Department of 
Public Works and the officers and employees of such departments to treat all permit 
applicants the same regardless of the relationship of the applicant and/or the 
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Code, Article 
III, Chapter 4, 
Sec 3.400 


applicant's representatives to any officer or employee of the City and County and 
regardless of whether the applicant hires a permit consultant to provide permit 
consulting services. Intentional preferential treatment of any permit applicant and/or 
the applicant's representatives by any officer or employee of the Department of 
Building Inspection, the Planning Department, or the Department of Public Works 
shall subject the officer or employee to disciplinary action for official misconduct. 


United 
Nations 
International 
Covenant on 
Civil and 
Political 
Rights, Article 
26 


Signed by the United States on 5 Oct 1977 and ratified by the United States on 8 
June 1992:  All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the law shall prohibit 
any discrimination and guarantee to all persons equal and effective protection against 
discrimination on any ground such as race, colour, sex, language, religion, political or 
other opinion, national, or social origin, property, birth, or other status. 


 9-6-2017 The neighbor who filed this complaint bragged to two neighbors that he 
was the one who called 311 to ‘get them in trouble.’  This may 
represent animus. 


10-27-2021 To any reasonable person, criminalizing citizens participating in the 
permitting/enforcement process for maintaining garden structures, such 
as 4-foot safety fences, trellises/arbors, and outdoor furniture that are 
systematically allowed for citizens not participating in the 
permitting/enforcement process (Appendix C) is evidence of 
discrimination. 


11-9-2021 


12-10-2021 


1-13-2022 


2-3-2022 


 
 


Extortion 


CA Penal Code, 
Part 1, Title 13, 
Chapter 7. 518 (a) 


Extortion is the obtaining of property or other consideration from another, with 
his or her consent, or the obtaining of an official act of a public officer, induced 
by a wrongful use of force or fear, or under color of official right. 


9-11-2017 To any reasonable person, using a position of power to cause fear 
to force a citizen 1) to repeatedly pay fees to city agencies that 
systematically violate their civil and human rights as well as state 
and federal law, and 2) to demolish and remove property that is 
systematically allowed for their neighbors (Appendix C), are 
evidence of extortion. 


10-27-2021 


11-9-2021 


12-10-2021 


1-13-2022 


2-3-2022 


6-2-2022 
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Abuse of Power 


Federal Law, 
Section 242 
of Title 18 


“It a crime for a person acting under color of any law to willfully deprive a person of a 
right or privilege protected by the Constitution or laws of the United States. 


For the purpose of Section 242, acts under ‘color of law’ include acts not only done by 
federal, state, or local officials within their lawful authority, but also acts done beyond 
the bounds of that official's lawful authority, if the acts are done while the official is 
purporting to or pretending to act in the performance of his/her official duties. Persons 
acting under color of law within the meaning of this statute include police officers, 
prisons guards and other law enforcement officials, as well as judges, care providers in 
public health facilities, and others who are acting as public officials. It is not necessary 
that the crime be motivated by animus toward the race, color, religion, sex, handicap, 
familial status or national origin of the victim. 


The offense is punishable by a range of imprisonment up to a life term, or the death 
penalty, depending upon the circumstances of the crime, and the resulting injury, if 
any.” 


CA Civil 
Code 
Division 1, 
Part 2, Sec. 
52.1, Tom 
Bane Civil 
Rights Act. 


If a person or persons, whether or not acting under color of law, interferes by threat, 
intimidation, or coercion, or attempts to interfere by threat, intimidation, or coercion, 
with the exercise or enjoyment by any individual or individuals of rights secured by the 
Constitution or laws of the United States, or of the rights secured by the Constitution or 
laws of this state, the Attorney General, or any district attorney or city attorney may 
bring a civil action for injunctive and other appropriate equitable relief in the name of 
the people of the State of California, in order to protect the peaceable exercise or 
enjoyment of the right or rights secured. An action brought by the Attorney General, 
any district attorney, or any city attorney may also seek a civil penalty of twenty-five 
thousand dollars ($25,000). If this civil penalty is requested, it shall be assessed 
individually against each person who is determined to have violated this section and 
the penalty shall be awarded to each individual whose rights under this section are 
determined to have been violated. 


  


 9-11-2017 To any reasonable person, these repeated, systemic violations of civil 
and human rights, violations of state and federal law, and violations of 
local codes and policies are evidence of unlawful abuses of power. 10-27-2021 


11-9-2021 


12-10-2021 


1-13-2022 


2-3-2022 


6-2-2022 


6-13-2022 
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Appendix A: City Code Violations by City Agencies 


Department of Public Works and Planning Department mandates that criminalize citizens participating 
in the permitting/enforcement process for maintaining garden structures, such as 4-foot safety fences, 
trellises/arbors, and outdoor furniture that are systematically allowed for citizens not participating in the 
permitting/enforcement process is evidence of discrimination, lack of equal protection of the law 
(Appendix C), and additionally violate 


Administrative Code, Chapter 
80, Community Preservation 
and Blight Reduction Act 


By creating non-uniform and unfair enforcement of anti-blight 
provisions as well as endangering the safety, health, and welfare of 
the people of the city. 


Public Works Code, Article 
5.1, Section 174 


By allowing more vegetation overgrowth along the public sidewalk. 


Public Works Code, Article 
15, Section 706 


By removing sidewalk lighting, decreasing the safety of the sidewalk. 


Public Works Code, Article 
15, Section 732.2 (a) 


By decreasing the owners’ use and enjoyment of the property and 
creating hazardous conditions for the use of the public right of way. 


Public Works Code, Article 
16, Urban Forestry Ordinance 


By decreasing the owner’s ability to properly safeguard and maintain 
the 40 trees already planted as well as the drip irrigation system that 
sustains those trees, decreasing the owner’s ability to curate and 
enhance their portion of the urban forest, and eliminating the required 
and mandated public coordination component that is crucial to 
managing our City’s urban forest efficiently and cost-effectively. 


Environmental Code, Chapter 
12, Urban Forestry Council 


Housing Code, Chapter 1, 
Section 102 


By removing the minimum requirements for the protection of life, limb, 
health, property, safety, and welfare of the general public and the 
owners. 


Housing Code, Chapter 10, 
Section 1001 


By hampering the owner’s ability to prevent vandalism and maintain 
safe conditions in and around the property. 


Planning Code, Article 2, 
Section 202 (c) 


Planning Code, Article 3, 
Section 311 (c) (1): 
Residential Design 
Guidelines 


By removing architectural and landscaping features that define, unify, 
and contribute positively to existing visual context and interest of the 
neighborhood, the required setbacks, and the home while also 
decreasing pedestrian enjoyment and diminishing street safety. 


Planning Code, Article 10, 
Section 1008: Landmark 
Preservation.   


By hampering the owner’s ability to prevent vandalism and/or vehicular 
damage to or around the historic Ingleside Terrace Pillars. 
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Appendix B: City Recreational and Open Space Policy7 Violations by City Agencies 


Department of Public Works and Planning Department mandates that criminalize citizens participating 
in the permitting/enforcement process for maintaining garden structures, such as 4-foot safety fences, 
trellises/arbors, and outdoor furniture that are systematically allowed for citizens not participating in the 
permitting/enforcement process is evidence of discrimination, lack of equal protection of the law 
(Appendix C) and additionally violate 


POLICY 1.1 By prohibiting the dynamic, flexible, and recreational use of open spaces. 


POLICY 1.7 By prohibiting the use of public art/environmental design in curation of open spaces. 


POLICY 1.8 By preventing urban agriculture and food production. 


POLICY 1.10 By preventing safe and secure use of open spaces. 


POLICY 2.2 By preventing a variety of high-quality recreational opportunities for San Franciscans. 


POLICY 2.6 By preventing civic use of open spaces by ending monthly community book-club 
gatherings, afterschool recreational play space for numerous children, morning coffees 
with neighbors, neighborhood gatherings and BBQs, San Francisco Youth Baseball 
League gatherings, and regular meetings for non-profit organizations. 


POLICY 2.7 By avoiding any collaboration with the private sector to develop and manage existing 
open spaces. 


POLICY 2.8 By avoiding repurposing underutilized open spaces by clinging to the obsolete concept 
of “standard condition,” subsequently criminalizing any private enjoyment and/or 
creative development of open space. 


POLICY 2.11 By preventing usable, beautifying, and environmentally sustainable private 
development of open spaces. 


POLICY 2.12 By preventing accessible and functional use of privately-owned public open spaces in 
mixed-use areas. 


POLICY 3.1 By prohibiting creative development of right-of-ways into publicly enjoyable open 
spaces. 


POLICY 3.6 By evading the funding, maintenance, and expansion of the urban forest. 


POLICY 4.1 By criminalizing private attempts to preserve, protect, and restore local biodiversity. 


POLICY 4.2 By avoiding any coordination with the private sector to manage and protect open 
spaces and natural areas. 


POLICY 4.3 By demolishing open space construction elements that protect, restore, and maintain 
local biodiversity. 


 
7 Recreation & Open Space; An Element of the San Francisco General Plan. San Francisco Planning 
Department.  Updated January 2019.  Accessed 13 Feb 2022.  
https://generalplan.sfplanning.org/Recreation_OpenSpace_Element_ADOPTED.pdf 
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POLICY 4.4 By demolishing environmentally sustainable construction, management, and 
maintenance of open spaces and recreation structures. 


POLICY 5.1 By preventing community engagement in the design, programming, and improvement 
of local open spaces and in the development of recreational programs. 


POLICY 5.3 By preventing community-initiated and community-supported open spaces use and 
development. 


POLICY 5.4 By expanding governmental barriers to community-initiated use and protection of open 
spaces. 


POLICY 6.1 By prohibiting the development of innovative, long-term funding mechanisms for 
maintenance, operation, and renovation of open spaces by criminalizing private 
investment. 


 
 
Appendix C: Garden structures systematically allowed for citizens not participating in the 
permitting/enforcement process. 


Safety fences along the sidewalk within the public right-of-way, most 4-feet or higher 


 


NW corner of 
Holloway and 
Head Street 


 


940 Holloway 


 


SW corner of 
Ashton and 
Holloway 


 


SW corner of 
Holloway and 
Head Street 


 


950 Holloway 


 


N corner of 
Ashton and 
Head 


 


NE corner of 
Holloway and 
Head Street 


 


960 Holloway 


 


N corner of 
Ashton and 
Head 


 


SE corner of 
Holloway and 
Head Street 


 


970 Holloway 


 


S corner of 
Ashton and 
Head 


 


SW corner of 
Holloway and 
Victoria 


 
 


980 Holloway 


 


225 Ashton 


 


SW corner of 
Holloway and 
Victoria 


 


NE corner of 
Holloway and 
De Soto 


 


245 Ashton 


 


NE corner of 
Holloway and 
Victoria 


 


NE corner of 
Holloway and 
De Soto 


 


275 Ashton 
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Next-door neighbor - Ashton 


Trellises/arbors within the 9 feet of the public right-of-way beyond the sidewalk, contained within the 
property. 


 


385 Monticello 
St 


 


498 Vernon – 
arbor I 


 


498 Vernon – 
arbor II 


 


621 Victoria 


 


NE corner of 
Holloway and 
De Soto 


 


174 Ashton 


 


168 Ashton     


Safety fences next to a light pole along the public right-of-way 


 


1350 Holloway 


 


1242 
Holloway 


 


NE corner of 
Holloway and 
De Soto 
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1048 Holloway     


Furniture allowed within the 9 feet of the public right-of-way beyond the sidewalk, contained within the 
property. 


 


Two-person 
swing and 
chiminea 


 


Adirondack 
chairs (around 
the fire table 
in question) 


 


Adirondack 
chair 


 
 
Appendix D: Social justice reforms for City General Plan to prevent systemic civil rights violations 
 


❖ Enact a code, policy, or law that outlines what constitutes probable cause that a violation of the 
City General Plan has been committed and ensures that probable cause is established before 
any investigation is initiated. 
 


❖ Enact a code, policy, or law that requires city investigators to seek out and identify any possible 
inconsistencies, such as conflicting codes within the City General Plan or city codes that conflict 
with other city, state or federal laws; and when inconsistencies are present, city investigators 
must refrain from issuing a violation to (criminalizing) innocent citizens but instead must assign 
the inconsistency to the appropriate agency and the Board of Supervisors to provide timely and 
just code reform. 


 
❖ Amend SF Campaign and Governmental Conduct Code, Article III, Chapter 4, Sec 3.400 to either 


include “unconscious or unintentional bias and/or discrimination,” or to remove the word 
“intentional.” 


 
❖ Enact a code, policy, or law requiring that outcomes of appeals or variances that warrant a re-


evaluation and/or update to the City General Plan, be communicated by the citizen and/or 
arbitrator to the appropriate agency and the Board of Supervisors for timely and just code reform. 


 
❖ Enact a code, policy, or law requiring that "corrective action" required at the beginning of the 


permit/enforcement process cannot be expanded later. 
 


❖ Enact a code, policy, or law that prevents city agents or agencies from requesting or mandating 
“corrective actions” that violate other city codes/policies or state/federal laws.  







 
This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

From: mihal emberton
To: DPW-Public Works Commission
Subject: Social Justice Reform for DPW
Date: Tuesday, November 8, 2022 1:38:46 PM
Attachments: Supplement to the Pleading.pdf

Opening Statement SF Superior Court III.pdf

 

Dear Public Works Commission,

RE: US Department of Justice Report 146960-VLZ | Case filed with SF Civil Grand Jury 5-9-
22 with Foreperson, Karen Kennard 2022-2023

My family has been suffering pervasive civil and human rights violations from our General
Plan Agencies (building, planning, and public works) since 2017 and we sincerely hope that
you might be able to assist in guiding social justice reform for our Department of Public
Works.  

In August 2022 we filed our case, 22-cv-05440-TSH (attached), against the City and County
of San Francisco for allowing 73 civil and human rights violations from our General Plan
Agencies.  Because these violations of State and Federal law result from systemic dysfunction,
they not only allow corrupt officials such as former SF Public Works Director, Mohammed
Nuru, and Permit Expediter, Walter Wong, to profit from the dysfunction, but they also allow
these violations to be inflicted upon citizens widely and indiscriminately. 

While these systemic violations of State and Federal law satisfy Racketeer Influenced and
Corrupt Organizations (RICO) prosecution guidelines, we hope that you will consider policy
reforms (attached appendix D) that would advocate for and protect society's interest in
enforcing civil and human rights protections for all citizens.

Thank you so much for your time and attention in helping prevent these injustices from
persisting...

With humble gratitude,

Mihal Emberton
530-219-0665 cell
201 Ashton Ave, SF 94112

mailto:mihal.emberton@gmail.com
mailto:publicworks.commission@sfdpw.org



Emberton vs San Francisco City 
Government 
Case # CGC-22-601288 


Supplemental Complaint | Supplemental Attachment BC-2– page 1 
Supplemental Causes of Action (28) – page 5 


 


 Supplemental Pleading Page 1 of 9 


 


Supplemental Pleading 
 
Supplemental Complaint | Supplemental Attachment BC-2 


  
 
The following supplemental complaint and supplemental causes of action relate to the contested public 
right-of-way. 


 


Timeline Action or City Agency Mandate City Agency Violations 


11-17-21 Ada Tan, Planner: 


“The Department of Public Works, Bureau of Street-Use and 
Mapping (DPW-BSM) is also required to review/approve the 
permit before it can be issued.  I checked in with their agency 
and they confirmed that the Public right of way (PROW) is 15 
feet measured form the curb (along both Ashton Ave and 
Holloway Ave).”    


 


 


 
 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


- Lack of equal protection 
(14th Amendment) 


- Lack of due process 


(14th Amendment) 


- Discrimination (Title II 


Civil Rights Act of 1964; 


US Money and Finance 


Code Title 31, §6711; 


CA Civil Code, Unruh 


Civil Rights Act; SF 


Campaign and 


Governmental Conduct 


Code, Article III, Chapter 


4, Sec 3.400 – Appendix 


C in first paper) 


- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 


- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 
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- Violates 11 city codes 
(Appendix A in first 
paper) 


- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 


- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
Economically Vibrant 
Places1) 


12-10-21 Nicholas Persky, DPW:  


See first paper complaint, attachment BC-2 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


1-13-22 Kevin Li, DPW:  


See first paper complaint, attachment BC-2 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


2-3-22 Kevin Li, DPW: 


See first paper complaint, attachment BC-2 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


4-5-2022 Javier Rivera, Associate Engineer, Permits Division, DPW: 


“Good afternoon, 


I am Kevin’s supervisor and he has brought your application 
to my attention several times. 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


 
1 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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The current conditions privatizing the public right-of-way are 
not approvable.  In order for this permit to move forward plans 
reflecting the alterations listed in Kevin’s email of January 13, 
2022 must be submitted.  Please provide Kevin with updated 
plans showing the following: 


1. The fence height to be reduced to 3 feet 
2. 3 feet clearance around the streetlight pole and box 


on Holloway Ave., as required by SFPUC… 
3. 3 feet path of travel required between the trees and 


fence on Holloway Ave (provide photos with tape 
measure clearly showing the path of travel width) 


4. The removal of the 10 ft X 10 ft cedar pergola and the 
fire table 


5. Show all features in the right-of-way such as street 
light and box, trees, locations of pavers, location of 
landscaping, and the altered location of the fence. 


Public Works will not recommend the closure of the building 
complaint until these items are properly shown on the plans 
and permitted.   


Regards, 


Javier” 


- Negligence (CA Civil 
Code §1714(a)) 


- Lack of equal protection 
(14th Amendment) 


- Lack of due process 


(14th Amendment) 


- Discrimination (Title II 


Civil Rights Act of 1964; 


US Money and Finance 


Code Title 31, §6711; 


CA Civil Code, Unruh 


Civil Rights Act; SF 


Campaign and 


Governmental Conduct 


Code, Article III, Chapter 


4, Sec 3.400 – Appendix 


C in first paper) 


- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 


- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 


- Violates 11 city codes 
(Appendix A in first 
paper) 


- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 


- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
Economically Vibrant 
Places2) 


 
2 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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5-4-2022 Nicolas Huff, Bureau Manager, Bureau of Street-Use & 
Mapping, DPW: 


“Dr. Emberton, 


We are in receipt of your letter attached to the email dated 
May 1, 2022. 


A dedicated public right-of-way is for the use of all members 
of the public.  Fencing off the public right-of-way for personal 
or private gain is not permissible.  The public-right-of-way is 
not bound to the same laws, codes, and regulations as real 
estate.  Furthermore, there are long established standard 
design and specifications for items in the right-of-way.  These 
designs include, but are not limited to, clearances for safety, 
maintenance, and ADA accessibility.   


Requiring the removal of private items from the right-of-way is 
not taking your property.  You are free to keep these items, so 
long as proper DBI permits are obtained and they are placed 
within your private property.  We understand that many 
owners want to beautify their neighborhoods and permits are 
available for these items.  However, these items must have 
proper clearances and provide public benefit. 


Public Works will not recommend the closure of the building 
complaint until the alterations listed in Kevin’s email of 
January 13, 2022 are addressed….” 


- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 


- Negligence (CA Civil 
Code §1714(a)) 


- Lack of equal protection 
(14th Amendment) 


- Lack of due process 


(14th Amendment) 


- Discrimination (Title II 


Civil Rights Act of 1964; 


US Money and Finance 


Code Title 31, §6711; 


CA Civil Code, Unruh 


Civil Rights Act; SF 


Campaign and 


Governmental Conduct 


Code, Article III, Chapter 


4, Sec 3.400 – Appendix 


C in first paper) 


- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 


- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 


- Violates 11 city codes 
(Appendix A in first 
paper) 


- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 


- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
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Economically Vibrant 
Places3) 


 
 
Supplemental Causes of Action 


Fraudulent Misrepresentation 


CA Civil 
Code 
Division 3. 
Part 2. Title 
1. Chapter 3. 
1565-1572 


Nature of a contract: The consent of the parties to a contract must be free, mutual, and 
communicated by each to the other.  Consent is not real or free when obtained through 
duress, menace, fraud, or undue influence. Actual fraud consists of the positive 
assertion, in a manner not warranted by the information of the person making it, of that 
which is not true, though he believes it to be true.  


4-5-22 The assertion by DPW that there was an “altered location of the fence,” is 
untrue as the fence location was not altered. 


11-17-21 The assertion by the Planning Department and the Department of Public 
Works that “Public right of way (PROW) is 15 feet measured form the curb 
(along both Ashton Ave and Holloway Ave)” is untrue because  


1) The Assessors’ Block Map for our property shows the east-west 
depth of the property to be 115 feet.  This measurement is from 
the western fence of the property to the edge of the eastern 
sidewalk. The 115 feet from the back fence to the sidewalk is also 
consistent with our measurement of the property which we 
completed for our permit application. This measurement does not 
show that 9 feet of the property bounded by the sidewalk belongs 
to the city as a public right-of-way.   


 


2) The deed to our property does not list any public right-of-way on 
our lot.  This makes sense because generally a public right-of-way 
is defined as giving the public the right to travel unhindered over a 
piece of land, even if that land is privately owned.  The sidewalk 
around our property is a public right-of-way and no additional use 
of private land is needed to allow the public to travel, unhindered, 
from one public place to another. 
 


12-10-21 


1-13-22 


2-3-22 


4-5-22 


5-4-22 


 
3 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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3) The deed to our property does, however, list a public-utility 
“easement,” reserved by Urban Realty Improvement Company for 
the “purpose of public utility,” recorded September 18, 1922, page 
308, of Official Records.  According to the Historic Sandborn Map 
of our property, this public-utility easement was to allow utility 
access to the 2-in Water Pipe that was running through the 
easement in 1922.  
 


 


In working with SFPUC in recent years, we have been told that 
this 2-in water pipe is no longer in use.  This has been confirmed 
by 811 (service through PG&E) who showed us the active utilities 
of a water pipe and a gas line entering the property perpendicular 
to Ashton Avenue and parallel to the driveway. There is no longer 
a public utility running parallel to Ashton Avenue (nor Holloway 
Ave) within the historic easement.   Furthermore, the public-utility 
use of the easement has essentially been abandoned by the 
public-utility agency as there is no longer a public-utility along the 
historic easement. 


 
 


Negligence 


California 
Civil Code 
§1714(a) 


Everyone is responsible, not only for the result of his or her willful acts, but also for an 
injury occasioned to another by his or her want of ordinary care or skill in the 
management of his or her property or person, except so far as the latter has, willfully or 
by want of ordinary care, brought the injury upon himself or herself. 


11-17-21 The assertion by the Planning Department and Department of Public 
Works that the 9 feet of our property leading up to the sidewalk, is a public 
right-of-way, when in fact it is a public-utility easement, is evidence of 
negligence.   


 


To any reasonable person, an agent or agency which has a responsibility 
to manage and regulate public right-of-ways is expected to maintain a 


12-10-21 


1-13-22 


2-3-22 
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4-5-22 
level of knowledge about public right-of-ways and public-utility easements 
beyond that of the lay public.  


 


A public-utility easement allows public-utility agencies, not the public, to 
use the easement when needed to access the public utility within/below 
the easement to maintain that public utility. 


   


In terms of adverse possession law, there is not and there has not been 
any public use of the easement as a public right-of-way, which negates 
any adverse possession claims regarding the property as a public right-of-
way that DPW has proposed.  Furthermore, should DPW try to claim 
adverse possession of the public-utility easement to become a public right-
of-way, CA Civil Code 325 would protect and reinforce the plaintiff’s use, 
curation, and ownership of the easement: 


(a) For the purpose of constituting an adverse possession by a person 
claiming title, not founded upon a written instrument, judgment, or decree, 
land is deemed to have been possessed and occupied in the following 
cases only: 


(1) Where it has been protected by a substantial enclosure. 


(2) Where it has been usually cultivated or improved. 


(b) In no case shall adverse possession be considered established under 
the provision of any section of this code, unless it shall be shown that the 
land has been occupied and claimed for the period of five years 
continuously, and the party or persons, their predecessors and grantors, 
have timely paid all state, county, or municipal taxes that have been levied 
and assessed upon the land for the period of five years during which the 
land has been occupied and claimed. Payment of those taxes by the party 
or persons, their predecessors and grantors shall be established by 
certified records of the county tax collector. 


 


It is reasonable at this point to discuss liability of public entities and public 
employees.  Because these unlawful acts (listed here in addition to those 
in the first paper of the pleading) were perpetrated repeatedly by different 
agency employees and systemically across agencies, and were 
universally reinforced by management, these acts occurred at the 
operational level as a part of normal agency operations, making them 
unqualified for immunity as described by the unanimous court opinion in 
Barner v. Leeds (2000) 24 Cal.4th 676, 685. 


 


Additionally, according to Gov. Code  815.2 


(a) A public entity is liable for injury proximately caused by an act or 
omission of an employee of the public entity within the scope of his 
employment if the act or omission would, apart from this section, have 
given rise to a cause of action against that employee or his personal 
representative. 


5-4-22 
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Constitutional Causes of Action 


Lack of Equal 
Protection 
(14th 
Amendment) 


See description in first paper 


11-17-21 To any reasonable person, the expansion of “corrective action,” such that 
the corrective action required at the beginning of the permitting or 
enforcement process is less than the corrective action required later in the 
permitting or enforcement process is evidence that the rules of law do not 
remain consistent over time, a violation of equal protection of the law.   


Additionally, criminalizing citizens participating in the 
permitting/enforcement process for maintaining garden structures, such as 
4-foot safety fences, trellises, and outdoor furniture, that are systematically 
allowed for citizens not participating in the permitting/enforcement process 
is evidence of lack of equal protection of the law (Appendix C of the first 
paper). 


And finally, a government that holds its citizens accountable to follow local, 
state, and federal codes, policies, and laws but then defends its city 
agencies for violating 11 city codes (Appendix A of the first paper) and for 
violating 20 city policies (Appendix B of the first paper), in addition to 
violating local, state, federal, and international laws, is evidence of lack of 
equal protection of the law. 


4-5-22 


5-4-22 


Lack of Due 
Process (14th 
Amendment) 


No State shall deprive any person of property without due process of law.   


11-17-21 To any reasonable person, the lack (1) of an opportunity to be heard and 
(2) of an impartial tribunal for each agency mandate are evidence of lack 
of due process.  This evidence was further proven by Mr. Huff’s written 
statement of 6-13-2022 (see complaint | attachment BC-2 of first paper) 
declaring “The application of the codes has been long established and isn’t 
open to mediation.” 


4-5-22 


5-4-22 


 
 


Discrimination 


Title II Civil Rights Act 
of 1964; US Money 
and Finance Code Title 
31, §6711; CA Civil 
Code, Unruh Civil 
Rights Act; SF 
Campaign and 
Governmental Conduct 
Code, Article III, 
Chapter 4, Sec 3.400 


See description in first paper 


11-17-21 To any reasonable person, criminalizing citizens participating in 
the permitting/enforcement process for maintaining garden 
structures, such as 4-foot safety fences, trellises/arbors, and 
outdoor furniture that are systematically allowed for citizens not 
participating in the permitting/enforcement process (Appendix C 
of first paper) is evidence of discrimination. 


4-5-22 


5-4-22 
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Extortion 


CA Penal 
Code, Part 1, 
Title 13, 
Chapter 7. 
518 (a) 


Extortion is the obtaining of property or other consideration from another, with his or 
her consent, or the obtaining of an official act of a public officer, induced by a wrongful 
use of force or fear, or under color of official right. 


11-17-21 To any reasonable person, using a position of power to cause fear to force 
a citizen 1) to repeatedly pay fees to city agencies that systematically 
violate their civil and human rights as well as state and federal law, and 2) 
to demolish and remove property that is systematically allowed for their 
neighbors (Appendix C of the first paper), are evidence of extortion. 


4-5-22 


5-4-22 


 
 


Abuse of Power 


Federal Law, 
Section 242 
of Title 18; 
CA Civil 
Code, Tom 
Bane Civil 
Rights Act 


See description in first paper 


11-17-21 To any reasonable person, these repeated, systemic violations of civil and 
human rights, violations of state and federal law, and violations of local 
codes and policies are evidence of unlawful abuses of power. 4-5-22 


5-4-22 
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Opening Statement 
Our removal of blight case has elucidated systemic civil and human rights violations from SF General 
Plan agencies (Building Department, Planning Department, & Department of Public Works).  The 2019 
Statutory Enforcement Report from the US Commission on Civil Rights confirms “the reality that, today, 
the nation still has not reached a time when recognition of and protection for core civil rights promises is 
the norm for all Americans.”  While our main goal is to stop the civil and human rights violations by 
finalizing our permit and enforcement case for our 2017 repair of our 4-foot safety fence, we also hope to 
initiate policy reforms (Appendix D) within our city government to prevent these injustices from happening 
to fellow citizens now and in the future. 
 
Complaint | Attachment BC-2 


  
 
In 2017, my wife and I repaired our blighted fence in accordance with 11 SF anti-blight and safety codes. 
 


Timeline Action or City Agency Mandate Response City Agency Violations 


9-6-2017 3-1-1 anonymous complaint:  


"The resident at this address 
has been consistently doing 
construction and playing loud 
music from 10am-6pm/7pm 
most days of the week. I would 
like to request the music 
volume be lowered or turned 
off. I can hear it in my 
apartment all day."    


9-11-2017 Carl 
Weaver, Building 
Inspector:  


"A complaint 
investigation has 
revealed the 
installation of a new 
fence on a corner 
lot without the 
benefit of a building 
permit.  The fence 
is on three sides of 
the property and 
ranges between 4' 
and 6' in height."   


Corrective Action: 
"Obtain building 
permit with plans 
and Planning 
Department 
Approval or, reduce 


- Lack of probable cause (4th 
Amendment) 


- Fraud (CA Civil Code Division 
3. Part 2. Title 1. Chapter 3) 


- Repudiates 11 city anti-blight 
and safety codes (Appendix 
A) 


- Lack of equal protection of the 
laws (14th Amendment) 


- Lack of due process (14th 
Amendment) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 
Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places1) 


 
1 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 


Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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fence to 3' in 
height."   


Enforcement Case 
2017-012837ENF 
Paid $1,351.00 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


10-11-2017 Building Permit Application 2017-1011-0923 


7-25-2018 Variance Public Hearing, Application No 2018-002358VAR 


https://sfplanning.s3.amazonaws.com/media/audio/vhaudio/20180725.mp3 
Hearing for this case starts at 28 minutes 23 seconds. 


7-30-2019 Variance Granted by Scott Sanchez, Acting Deputy Zoning Administrator. Paid 
$1,078.34 


3-2020 Pandemic 


5-28-2021 Notice of Special Restrictions (NSR) signed and notarized.  Recording fee $105 and 
attorney’s fee $325. 


6-7-2021 Notice of Special Restrictions (NSR) processed by Assessor-Recorder’s Office 


10-27-2021 Ada Tan, Planner, expands 
Enforcement case:  


"Remove the trellis from the 
front setback" to comply with 
Planning Code Sec 136 (c) (1) 
for obstructions in required 
front setbacks because the 
sunshade/arbor does not 
qualify as a permitted 
obstruction nor projection-of-
an-architectural-nature 
because it is not attached to 
the home.   


Licensed 
landscape 
contractor who built 
sunshade/arbor 
noted that he was 
“surprised that this 
is an issue because 
it is an open 
structure on the 
sides and top.  I 
have never had to 
permit an arbor like 
this and it has 
never been an 
issue in the thirty 
years that I have 
been building in the 
city.” 


 


This expanded 
corrective action 
represents a biased 
interpretation of 
Planning Code Sec 
136 (c) (1), which 
does not state that 
obstructions or 


- Lack of probable cause (4th 
Amendment) 


- Violates 11 city codes 
(Appendix A) 


- Violates 20 Policies of City 
General Plan (Required 
Elements for Designing 
Healthy, Equitable, Resilient, 
and Economically Vibrant 
Places – Appendix B) 


- Lack of equal protection (14th 
Amendment) 


- Lack of due process (14th 
Amendment) 


- Discrimination (Title II Civil 
Rights Act of 1964; US Money 
and Finance Code Title 31, 
§6711; CA Civil Code, Unruh 
Civil Rights Act; SF Campaign 
and Governmental Conduct 
Code, Article III, Chapter 4, 
Sec 3.400 – Appendix C) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 



https://sfplanning.s3.amazonaws.com/media/audio/vhaudio/20180725.mp3
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projections-of-an-
architectural-nature 
need to be 
attached to the 
home. 


 


2-7-2022 Claim 22-
01204 filed with 
City Attorney for 
assistance with civil 
rights violations [3-
23-2022 city denies 
liability] 


Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places2) 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


 


11-9-2021 Ada Tan, Planner revises 
expansion of Enforcement 
case:  


“The arbor does not comply 
with the Planning Code 
requirements for a permitted 
obstruction under Sec 136, so 
a Variance is required if you 
wish to keep it on the front 
setback.” 


2-19-2021 Project 
Application (PRJ) 
2022-001463PRJ 
and Variance 
Supplemental Form 
submitted to 
Planning 
Department 


 


Again, this 
expanded 
corrective action 
represents a biased 
interpretation of 
Planning Code Sec 
136 (c) (1), which 
does not state that 
obstructions or 
projections-of-an-
architectural-nature 
need to be 
attached to the 
home. 


 


4-15-2022 Payment 
of $1,137.50 for 
Variance 


(See above) 


11-24-2021 Notice of Special Restrictions (NSR) approved by Building Department 


11-24-2021 Notice of Special Restrictions (NSR) approved by Planning Department 


 
2 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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11-24-2021 Permit process placed on hold by Department of Public Works until Minor Sidewalk 
Encroachment Permit submitted 


12-4-2021 Submitted Minor Sidewalk Encroachment Permit Application 


12-10-2021 Nicholas Persky, DPW:  


"it is very unlikely we would be 
able to approve this structure 
as currently built under a Minor 
Sidewalk Encroachment 
permit due to its height and 
privatizing effect.  It would be 
advisable to instead remove 
the encroachment or bring the 
encroachment inside such that 
it is fully contained within your 
property lines, and proceed to 
restore the public right-of-way 
to standard condition." 


Directly violates 
Public Works Code, 
Article 15, Section 
732.2 (a) The 
Director of Public 
Works may grant 
permission, 
revocable at his or 
her will, to an 
owner of property 
abutting any court, 
alley or street to 
install and maintain 
minor 
encroachments 
such as fences, 
retaining walls, 
steps or stairways 
and other minor 
structures in the 
sidewalk fronting 
such property 
where such 
encroachments are 
desirable or 
convenient in 
conjunction with the 
owner's use and 
enjoyment of the 
property, or 
required for the 
safety, 
convenience and 
comfort of the 
public using the 
sidewalk. 


- Violates 11 city codes 
(Appendix A) 


- Violates 20 Policies of City 
General Plan (Required 
Elements for Designing 
Healthy, Equitable, Resilient, 
and Economically Vibrant 
Places – Appendix B) 


- Lack of equal protection (14th 
Amendment) 


- Lack of due process (14th 
Amendment) 


- Discrimination (Title II Civil 
Rights Act of 1964; US Money 
and Finance Code Title 31, 
§6711; CA Civil Code, Unruh 
Civil Rights Act; SF Campaign 
and Governmental Conduct 
Code, Article III, Chapter 4, 
Sec 3.400 – Appendix C) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 
Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places3) 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


12-28-2021 Payment $206.55 to Department of Public Works for Minor Encroachment Permit 
Processing 


 
3 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 


Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 







Emberton vs San Francisco City Government Opening Statement – page 1 
Complaint | Attachment BC-2 – page 1 


Causes of Action – page 8 
Appendix pages: A –15, B–16, C–17, D–-19 


 


Page 5 of 19 


 


1-12-2022 Met with SF Supervisor, Myrna Melgar, and her policy team to discuss policy reform as 
well as to ask for assistance with resolving our Enforcement Case, which received 
engagement and support. 


1-13-2022 Kevin Li, DPW: “After review of 
your application, it has been 
determined that the fence can 
remain subject to the following 
conditions/alterations: 


 


1. Fence height to be reduced 
to 3 feet 


2. 3 feet clearance around the 
streetlight pole and box on 
Holloway Ave required by 
SFPUC… 


3. 3 feet path of travel required 
between the trees and fence 
on Holloway Ave (provide 
photos with tape measure 
clearly showing the path of 
travel width. 


 


In addition, the approximate 10 
ft X 10 ft cedar pergola and the 
propane fire table shall be 
removed from the right-of-way.  
The right-of-way is a public 
space and shall not be altered 
for private use.” 


This represents a 
biased 
interpretation of a 
flawed code. Public 
Works Code Sec 
723: It is unlawful 
to pile, cap, or 
place obstructions 
upon, above, or 
below any public 
right-of-way.  
Strictly interpreted, 
this code only 
allows air in the 
public right-of-way 
because any object 
that takes up 
space, such as a 
chair or tree or 
mound of dirt or 
pottery, can be 
viewed as an 
obstruction. 


 


6-18-2022 Claim 
22-02095 filed with 
City Attorney for 
assistance with civil 
rights violations [7-
21-2022 city denies 
liability] 


- Lack of probable cause (4th 
Amendment) 


- Violates 11 city codes 
(Appendix A) 


- Violates 20 Policies of City 
General Plan (Required 
Elements for Designing 
Healthy, Equitable, Resilient, 
and Economically Vibrant 
Places – Appendix B) 


- Lack of equal protection (14th 
Amendment) 


- Lack of due process (14th 
Amendment) 


- Discrimination (Title II Civil 
Rights Act of 1964; US Money 
and Finance Code Title 31, 
§6711; CA Civil Code, Unruh 
Civil Rights Act; SF Campaign 
and Governmental Conduct 
Code, Article III, Chapter 4, 
Sec 3.400 – Appendix C) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 
Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places4) 


- Fraud (CA Civil Code Division 
3. Part 2. Title 1. Chapter 3) 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


 
4 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 


Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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2-3-2022 Kevin Li, DPW: 


“The Planning Department 
Zoning Variance (front setback 
variance) only applies to 
fences within your property 
line as specified in the 
variance decision document.  
Planning does not have 
jurisdiction in the public right-
of-way.  All other portions of 
the fence are located in the 
public right-of-way and subject 
to DPWs requirements.  Thus, 
DPW’s fence height and 
location requests supersede 
any other department. 


As I mentioned above, the 
public right-of-way is DPW’s 
jurisdiction and subject to 
DPW requirements and thus 
supersedes Building 
Department issuance of a 
2015 plumbing permit for the 
gas fire table located in the 
right-of-way.  Under that 
permit, you are only allowed to 
have the gas fire table within 
your property line.  Since the 
gas fire table is currently not 
within your property line, you 
are required to acquire a 
building permit with plans and 
another plumbing permit to 
correct this. 


In addition, you are required to 
acquire a DPW General 
Excavation permit to remove 
the gas line and pergola and 
restore the right-of-way to City 
Standards.” 


 - Fraud (CA Civil Code Division 
3. Part 2. Title 1. Chapter 3) 


- Lack of probable cause (4th 
Amendment) 


- Violates 11 city codes 
(Appendix A) 


- Violates 20 Policies of City 


General Plan (Required 


Elements for Designing 


Healthy, Equitable, Resilient, 


and Economically Vibrant 


Places – Appendix B) 


- Lack of equal protection (14th 
Amendment) 


- Lack of due process (14th 


Amendment) 


- Discrimination (Title II Civil 


Rights Act of 1964; US Money 


and Finance Code Title 31, 


§6711; CA Civil Code, Unruh 


Civil Rights Act; SF Campaign 


and Governmental Conduct 


Code, Article III, Chapter 4, 


Sec 3.400 – Appendix C) 


- Inconsistency within the City 
General Plan (CA Office of 
Planning and Research 
Required Elements for 
Designing Healthy, Equitable, 
Resilient, and Economically 
Vibrant Places5) 


- Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


3-25-2022 San Francisco Marin Medicine publishes: Fixing our Dysfunctional Systems and 
Institutions is Critical to Improving our Public Health 


 
5 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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3-29-2022 Report 146960-VLZ filed with the US Department of Justice for multiple civil and human 
rights violations [case also satisfies Racketeer Influenced and Corrupt Organizations 
(RICO) guidelines]  


3-30-2022 Consumer complaint submitted to San Francisco District Attorney’s Office for multiple 
civil and human rights violations.  Ethel Newlin, Investigator, forwarded complaint to City 
Attorney’s Office and notified plaintiff 5-2-2022. 


4-29-2022 Case number 2122-119 filed with San Francisco Ethics Commission for multiple civil 
and human rights violations 


5-5-2022 Case sent to San Francisco Civil Grand Jury for multiple civil and human rights 
violations 


5-10-2022 Intake completed with SF Human Rights Commission 


5-30-2022 Case number 202205-16957610 filed with California Civil Rights System for multiple 
civil and human rights violations 


6-2-2022 Kevin Li, DPW: 


“Dear applicant,  


Your permit application will be 
placed in inactive status on 
July 1, 2022 if updated plans 
are not provided.  Updated 
plans were requested via 
email on 1/13/2022 and have 
not been addressed.  If a 
permit is inactive, a processing 
fee will be required to re-
activate the permit.” 


 - Extortion (CA Penal Code 
Part 1. Title 13. Chapter 7. 
518. (a)) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 


6-12-2022 Plaintiff requested that DPW, 
Nicolas Huff, allow assistance 
from our SF Superior Court 
Alternative Dispute Resolution 
Process to provide a neutral 
third party to assist with 
collaboration around our 
differing perspectives, and 
suggested the Honorable 
Suzanne R. Bolanos as a 
mediator because she has 
continuously advocated for the 
enforcement of civil rights.  


6-13-2022 Nicolas 
Huff, DPW: 


“The application of 
the codes has been 
long established 
and isn’t open to 
mediation. 


If you would like to 
pursue a legal 
avenue you can 
reach out to your 
representative with 
the Board of 
Supervisors for 
special Major 
Encroachment 
legislation.  If 
legislation is not 
possible you can 


- Lack of due process (14th 
Amendment) 


- Abuse of power (Federal Law, 
Section 242 of Title 18; CA 
Civil Code, Tom Bane Civil 
Rights Act) 







Emberton vs San Francisco City Government Opening Statement – page 1 
Complaint | Attachment BC-2 – page 1 


Causes of Action – page 8 
Appendix pages: A –15, B–16, C–17, D–-19 


 


Page 8 of 19 


 


file for litigation with 
the City.” 


 
 
Causes of Action 


Breach of Contract 


Does a contract exist between 
city government and citizens? 


Yes 


If so, what did the contract 
require of each of the parties? 


The plaintiff pays regular and timely taxes to fund city government 
to, in this case, ‘design [and reinforce] a healthy, equitable, 
resilient, and economically vibrant city of San Francisco’ by 
ensuring that city agents and agencies follow local, state, and 
federal laws, codes, and policies.  The contract expects and 
demands that not only citizens, but also city agents and city 
agencies adhere to the law and do not act as if they are above the 
law. 


Was the contract modified at any 
point? 


No 


Did the claimed breach of 
contract occur? 


Yes. Local, state, and federal laws, codes, and policies were 
violated by city agents and agencies, in addition to the violation of 
the contractual duty to ‘design a healthy, equitable, resilient, and 
economically vibrant city of San Francisco.’ 


If so, was the breach material to 
the contract? 


Yes 


Does the breaching party have a 
legal defense to enforcement of 
the contract? 


 


What damages were caused by 
the breach? 


Damage to our family’s health and wellbeing from repeated and 
systemic civil and human rights violations; damage from unjust 
demands of time and energy to defend civil and human rights; and 
damage from being forced to repeatedly pay additional fees to fund 
a system that systematically violates civil and human rights.  These 
damages could be reasonably valued at $12,000,000. 


 
 


Fraudulent Misrepresentation 


CA Civil Code 
Division 3. Part 2. 
Title 1. Chapter 3. 
1565-1572 


Nature of a contract: The consent of the parties to a contract must be free, mutual, 
and communicated by each to the other.  Consent is not real or free when 
obtained through duress, menace, fraud, or undue influence. Actual fraud consists 
of the positive assertion, in a manner not warranted by the information of the 
person making it, of that which is not true, though he believes it to be true.  
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9-11-2017 The assertion by the Building Department of an “installation of a new 
fence…on three sides of the property” is untrue as the work on the 
fence on two sides of the property was to repair a pre-existing 
blighted fence along the sidewalk within the public right-of-way. 


 


It is reasonable at this point to extend the limitations period for the 9-
11-2017 causes of action based on Judge Posner’s opinion in Cada 
v. Baxter Healthcare Corp., 920 F.2d 446 (7th Cir. 1990) that the 
statute of limitations in some cases may be more appropriately 
linked to a timeline and process of discovery of the violation(s) of the 
law (statutory discovery rule) rather than linked to a single date that 
alone does not provide sufficient discovery.  While the plaintiff in this 
case understood that violations of the law occurred on 9-11-2017, it 
was not until the violations recurred across agencies and repeatedly 
over time that it became evident that the 9-11-2017 violations were 
only the beginning of a pattern of systemic violations of the law. 


1-13-2022 The assertion by Public Works that “the propane fire table,” is untrue 
in that the fire table is fueled by a permitted gas-line and not 
propane. 


2-3-2022 The assertion by Public Works that “Since the gas fire table is 
currently not within your property line, you are required to acquire a 
building permit with plans and another plumbing permit to correct 
this….  In addition, you are required to acquire a DPW General 
Excavation permit to remove the gas line…” is untrue in that 1) the 
gas-line is not in the public right-of-way and 2) the gas-line was 
previously permitted by the Building Department, and 3) much of the 
fire table, including the gas-line, is outside of the 9 feet of the public 
right-of-way beyond the sidewalk. 


2-3-2022 The assertion by Public Works that “The Planning Department 
Zoning Variance (front setback variance) only applies to fences 
within your property line,” is untrue because the subject of Variance 
Hearing 2018-002358VAR, which is also public record, was to allow 
a 4-foot fence, instead of a 3-foot fence, along the sidewalk within 
the public-right-of-way for safety. 


2-3-2022 The assertion by Public Works that “Planning does not have 
jurisdiction in the public right-of-way” is untrue because 1) the 
Building Department opened the initial investigation of the 4-foot 
fence along the sidewalk within the public right-of-way, 2) the 
Building Department mandated Corrective Action to "Obtain building 
permit with plans and Planning Department Approval or, reduce 
fence to 3' in height," and 3) the Planning Department facilitated the 
Variance Hearing to discuss allowing the 4-foot fence instead of a 3-
foot fence along the sidewalk within the public right-of-way for 
safety. 


2-3-2022 The assertion by Public Works that “DPW’s fence height and 
location requests supersede any other department” is untrue as the 
CA Office of Planning and Research Required Elements for 







Emberton vs San Francisco City Government Opening Statement – page 1 
Complaint | Attachment BC-2 – page 1 


Causes of Action – page 8 
Appendix pages: A –15, B–16, C–17, D–-19 


 


Page 10 of 19 


 


Designing Healthy, Equitable, Resilient, and Economically Vibrant 
Places requires cities to avoid giving one element precedent over 
another: Gov. Code § 65300.5; Sierra Club v. Board of Supervisors 
of Kern County (1981) 126 Cal.App.3d 6986. 


 
 


Constitutional Causes of Action 


Lack of 
Probable 
cause (4th 
Amendment) 


No Warrants shall issue but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the persons or things to be 
seized. 


 


Additionally, the United Nations International Covenant on Civil and Political Rights, 
outlining obligations of governments to ensure fundamental human rights and 
freedoms, was signed by the United States on 5 Oct 1977 and ratified by the United 
States on 8 June 1992.  Article 17 upholds: 1. No one shall be subjected to arbitrary or 
unlawful interference with his privacy, family, home or correspondence, nor to unlawful 
attacks on his honour and reputation. 2. Everyone has the right to the protection of the 
law against such interference or attacks. 


9-11-2017 To any reasonable person, neither “consistently doing construction” nor 
‘playing loud music during the day’ imply nor provide evidence of a 
violation of a building code.  There is no oath or affirmation describing 
any building code violation to validate this search, which makes the 
Notice of Violation and the Enforcement case unlawful. 


10-27-2021 To any reasonable person, participating in the permit/enforcement 
process for the repair of a 4-foot safety fence neither implies nor 
provides evidence that unrelated violations of planning code have been 
committed. There is no oath or affirmation describing any violation of 
planning code to validate these searches, making the expansion of 
corrective action by the Planning Department to demolish but then 
legalize the arbor unlawful and invalid. 


11-9-2021 


1-13-2022 To any reasonable person, participating in the permit/enforcement 
process for the repair of a 4-foot safety fence neither implies nor 
provides evidence that unrelated violations of Public Works code have 
been committed. There is no oath or affirmation describing any violation 
of Public Works code to validate these searches, making the expansion 
of corrective action by the Department of Public Works to demolish the 
arbor, remove the fire table, and change the location of the 4-foot safety 
fence unlawful and invalid. 


2-3-2022 


Lack of Equal 
Protection 


No state shall make or enforce any law which shall abridge the privileges of citizens 
nor deny to any person within its jurisdiction the equal protection of the laws. 


 


 
6 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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(14th 
Amendment) 


Additionally, the United Nations International Covenant on Civil and Political Rights, 
outlining obligations of governments to ensure fundamental human rights and 
freedoms, was signed by the United States on 5 Oct 1977 and ratified by the United 
States on 8 June 1992.  Article 26 upholds: All persons are equal before the law and 
are entitled without any discrimination to the equal protection of the law. In this respect, 
the law shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, colour, sex, 
language, religion, political or other opinion, national, or social origin, property, birth, or 
other status. 


 


Furthermore, the California Governor's Office of Planning and Research reinforces this 
civil right by emphasizing that in order to design Healthy, Equitable, Resilient, and 
Economically Vibrant Places, the City General Plan must resolve inconsistencies at the 
source of the inconsistency: The elements and issues [of a City General Plan] should 
form an integrated, internally consistent plan, and inconsistencies cannot be remedied 
by a statement giving one element precedence over the others (Gov. Code § 65300.5; 
Sierra Club v. Board of Supervisors of Kern County (1981) 126 Cal.App.3d 698). 


9-11-2017 To any reasonable person, a citizen following 11 anti-blight codes to 
improve public safety being in turn criminalized for violating new 
construction code, is evidence that inconsistencies exist in which 
adhering to some codes inherently violates other codes.  Equal 
protection under the law is meant to ensure that government, and not 
citizens, is held responsible for the presence of conflicting city codes 
such that they may be corrected. 


10-27-2021 To any reasonable person, the expansion of “corrective action,” such 
that the corrective action required at the beginning of the permitting or 
enforcement process is less than the corrective action required later in 
the permitting or enforcement process is evidence that the rules of law 
do not remain consistent over time, a violation of equal protection of the 
law.   


Additionally, criminalizing citizens participating in the 
permitting/enforcement process for maintaining garden structures, such 
as 4-foot safety fences, trellises, and outdoor furniture, that are 
systematically allowed for citizens not participating in the 
permitting/enforcement process is evidence of lack of equal protection of 
the law (Appendix C). 


And finally, a government that holds its citizens accountable to follow 
local, state, and federal codes, policies, and laws but then defends its 
city agencies for violating 11 city codes (Appendix A) and for violating 20 
city policies (Appendix B), in addition to violating local, state, federal, 
and international laws, is evidence of lack of equal protection of the law. 


11-9-2021 


12-10-2021 


1-13-2022 


2-3-2022 


Lack of Due 
Process (14th 
Amendment) 


No State shall deprive any person of property without due process of law.   


9-11-2017 To any reasonable person, the lack (1) of an opportunity to be heard and 
(2) of an impartial tribunal for each agency mandate are evidence of lack 
of due process.  This evidence was further proven by Mr. Huff’s written 
statement of 6-13-2022 declaring “The application of the codes has been 
long established and isn’t open to mediation.” 


10-27-2021 


11-9-2021 
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12-10-2021 


1-13-2022 


2-3-2022 


6-13-2022 


 
 


Discrimination 


Title II Civil 
Rights Act of 
1964 


All persons shall be entitled to the full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, and accommodations of any place of public 
accommodation without discrimination. 


US Money 
and Finance 
Code Title 31, 
§6711 


No person in the United States shall be excluded from participating in, be denied the 
benefits of, or be subject to discrimination under, a program or activity of a unit of 
general local government because of race, color, national origin, or sex if the 
government receives a payment under this chapter. 


CA Civil Code, 
Unruh Civil 
Rights Act 


All persons within the jurisdiction of this state are free and equal, and are entitled to 
the full and equal accommodations, advantages, facilities, privileges, or services in all 
business establishments of every kind whatsoever.   


Additionally, the California Supreme Court has verified that the protection against 
discrimination provided by the Unruh Act is not restricted to the characteristics that 
often provide the basis for discrimination, similar to Federal Law, Section 242 of title 
18 emphasizing that It is not necessary that the crime be motivated by animus toward 
the race, color, religion, sex, handicap, familial status or national origin of the victim. 


SF Police 
Code, Article 
33, Section 
3301, 3302, 
3305 


After public hearings and consideration of testimony and documentary evidence, the 
Board of Supervisors finds that discrimination based on race, color, ancestry, national 
origin, place of birth, sex, age, religion, creed, disability, sexual orientation, gender 
identity, weight or height exists in the City and County of San Francisco. The Board 
finds further that such discrimination poses a substantial threat to the health, safety 
and general welfare of this community. Such discrimination foments strife and unrest, 
and it deprives the City and County of the fullest utilization of its capacities for 
development and advancement. The Board finds further that existing State and 
federal restraints on arbitrary discrimination are not adequate to meet the particular 
problems of this community, and that it is necessary and proper to enact local 
regulations adapted to the special circumstances which exist in this City and County. 


It shall be unlawful for any person to do any of the following acts wholly or partially 
because of a person's actual or perceived race, color, ancestry, national origin, place 
of birth, sex, age, religion, creed, disability, sexual orientation, gender identity, weight, 
or height, to deny, directly or indirectly, any person the full and equal enjoyment of the 
goods, services, facilities, privileges, advantages, and accommodations of any 
business establishment or public accommodation. 


SF Campaign 
and 
Governmental 
Conduct 


EQUAL TREATMENT OF PERMIT APPLICANTS. It shall be the policy of the 
Department of Building Inspection, the Planning Department, the Department of 
Public Works and the officers and employees of such departments to treat all permit 
applicants the same regardless of the relationship of the applicant and/or the 
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Code, Article 
III, Chapter 4, 
Sec 3.400 


applicant's representatives to any officer or employee of the City and County and 
regardless of whether the applicant hires a permit consultant to provide permit 
consulting services. Intentional preferential treatment of any permit applicant and/or 
the applicant's representatives by any officer or employee of the Department of 
Building Inspection, the Planning Department, or the Department of Public Works 
shall subject the officer or employee to disciplinary action for official misconduct. 


United 
Nations 
International 
Covenant on 
Civil and 
Political 
Rights, Article 
26 


Signed by the United States on 5 Oct 1977 and ratified by the United States on 8 
June 1992:  All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the law shall prohibit 
any discrimination and guarantee to all persons equal and effective protection against 
discrimination on any ground such as race, colour, sex, language, religion, political or 
other opinion, national, or social origin, property, birth, or other status. 


 9-6-2017 The neighbor who filed this complaint bragged to two neighbors that he 
was the one who called 311 to ‘get them in trouble.’  This may 
represent animus. 


10-27-2021 To any reasonable person, criminalizing citizens participating in the 
permitting/enforcement process for maintaining garden structures, such 
as 4-foot safety fences, trellises/arbors, and outdoor furniture that are 
systematically allowed for citizens not participating in the 
permitting/enforcement process (Appendix C) is evidence of 
discrimination. 


11-9-2021 


12-10-2021 


1-13-2022 


2-3-2022 


 
 


Extortion 


CA Penal Code, 
Part 1, Title 13, 
Chapter 7. 518 (a) 


Extortion is the obtaining of property or other consideration from another, with 
his or her consent, or the obtaining of an official act of a public officer, induced 
by a wrongful use of force or fear, or under color of official right. 


9-11-2017 To any reasonable person, using a position of power to cause fear 
to force a citizen 1) to repeatedly pay fees to city agencies that 
systematically violate their civil and human rights as well as state 
and federal law, and 2) to demolish and remove property that is 
systematically allowed for their neighbors (Appendix C), are 
evidence of extortion. 


10-27-2021 


11-9-2021 


12-10-2021 


1-13-2022 


2-3-2022 


6-2-2022 
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Abuse of Power 


Federal Law, 
Section 242 
of Title 18 


“It a crime for a person acting under color of any law to willfully deprive a person of a 
right or privilege protected by the Constitution or laws of the United States. 


For the purpose of Section 242, acts under ‘color of law’ include acts not only done by 
federal, state, or local officials within their lawful authority, but also acts done beyond 
the bounds of that official's lawful authority, if the acts are done while the official is 
purporting to or pretending to act in the performance of his/her official duties. Persons 
acting under color of law within the meaning of this statute include police officers, 
prisons guards and other law enforcement officials, as well as judges, care providers in 
public health facilities, and others who are acting as public officials. It is not necessary 
that the crime be motivated by animus toward the race, color, religion, sex, handicap, 
familial status or national origin of the victim. 


The offense is punishable by a range of imprisonment up to a life term, or the death 
penalty, depending upon the circumstances of the crime, and the resulting injury, if 
any.” 


CA Civil 
Code 
Division 1, 
Part 2, Sec. 
52.1, Tom 
Bane Civil 
Rights Act. 


If a person or persons, whether or not acting under color of law, interferes by threat, 
intimidation, or coercion, or attempts to interfere by threat, intimidation, or coercion, 
with the exercise or enjoyment by any individual or individuals of rights secured by the 
Constitution or laws of the United States, or of the rights secured by the Constitution or 
laws of this state, the Attorney General, or any district attorney or city attorney may 
bring a civil action for injunctive and other appropriate equitable relief in the name of 
the people of the State of California, in order to protect the peaceable exercise or 
enjoyment of the right or rights secured. An action brought by the Attorney General, 
any district attorney, or any city attorney may also seek a civil penalty of twenty-five 
thousand dollars ($25,000). If this civil penalty is requested, it shall be assessed 
individually against each person who is determined to have violated this section and 
the penalty shall be awarded to each individual whose rights under this section are 
determined to have been violated. 


  


 9-11-2017 To any reasonable person, these repeated, systemic violations of civil 
and human rights, violations of state and federal law, and violations of 
local codes and policies are evidence of unlawful abuses of power. 10-27-2021 


11-9-2021 


12-10-2021 


1-13-2022 


2-3-2022 


6-2-2022 


6-13-2022 
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Appendix A: City Code Violations by City Agencies 


Department of Public Works and Planning Department mandates that criminalize citizens participating 
in the permitting/enforcement process for maintaining garden structures, such as 4-foot safety fences, 
trellises/arbors, and outdoor furniture that are systematically allowed for citizens not participating in the 
permitting/enforcement process is evidence of discrimination, lack of equal protection of the law 
(Appendix C), and additionally violate 


Administrative Code, Chapter 
80, Community Preservation 
and Blight Reduction Act 


By creating non-uniform and unfair enforcement of anti-blight 
provisions as well as endangering the safety, health, and welfare of 
the people of the city. 


Public Works Code, Article 
5.1, Section 174 


By allowing more vegetation overgrowth along the public sidewalk. 


Public Works Code, Article 
15, Section 706 


By removing sidewalk lighting, decreasing the safety of the sidewalk. 


Public Works Code, Article 
15, Section 732.2 (a) 


By decreasing the owners’ use and enjoyment of the property and 
creating hazardous conditions for the use of the public right of way. 


Public Works Code, Article 
16, Urban Forestry Ordinance 


By decreasing the owner’s ability to properly safeguard and maintain 
the 40 trees already planted as well as the drip irrigation system that 
sustains those trees, decreasing the owner’s ability to curate and 
enhance their portion of the urban forest, and eliminating the required 
and mandated public coordination component that is crucial to 
managing our City’s urban forest efficiently and cost-effectively. 


Environmental Code, Chapter 
12, Urban Forestry Council 


Housing Code, Chapter 1, 
Section 102 


By removing the minimum requirements for the protection of life, limb, 
health, property, safety, and welfare of the general public and the 
owners. 


Housing Code, Chapter 10, 
Section 1001 


By hampering the owner’s ability to prevent vandalism and maintain 
safe conditions in and around the property. 


Planning Code, Article 2, 
Section 202 (c) 


Planning Code, Article 3, 
Section 311 (c) (1): 
Residential Design 
Guidelines 


By removing architectural and landscaping features that define, unify, 
and contribute positively to existing visual context and interest of the 
neighborhood, the required setbacks, and the home while also 
decreasing pedestrian enjoyment and diminishing street safety. 


Planning Code, Article 10, 
Section 1008: Landmark 
Preservation.   


By hampering the owner’s ability to prevent vandalism and/or vehicular 
damage to or around the historic Ingleside Terrace Pillars. 
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Appendix B: City Recreational and Open Space Policy7 Violations by City Agencies 


Department of Public Works and Planning Department mandates that criminalize citizens participating 
in the permitting/enforcement process for maintaining garden structures, such as 4-foot safety fences, 
trellises/arbors, and outdoor furniture that are systematically allowed for citizens not participating in the 
permitting/enforcement process is evidence of discrimination, lack of equal protection of the law 
(Appendix C) and additionally violate 


POLICY 1.1 By prohibiting the dynamic, flexible, and recreational use of open spaces. 


POLICY 1.7 By prohibiting the use of public art/environmental design in curation of open spaces. 


POLICY 1.8 By preventing urban agriculture and food production. 


POLICY 1.10 By preventing safe and secure use of open spaces. 


POLICY 2.2 By preventing a variety of high-quality recreational opportunities for San Franciscans. 


POLICY 2.6 By preventing civic use of open spaces by ending monthly community book-club 
gatherings, afterschool recreational play space for numerous children, morning coffees 
with neighbors, neighborhood gatherings and BBQs, San Francisco Youth Baseball 
League gatherings, and regular meetings for non-profit organizations. 


POLICY 2.7 By avoiding any collaboration with the private sector to develop and manage existing 
open spaces. 


POLICY 2.8 By avoiding repurposing underutilized open spaces by clinging to the obsolete concept 
of “standard condition,” subsequently criminalizing any private enjoyment and/or 
creative development of open space. 


POLICY 2.11 By preventing usable, beautifying, and environmentally sustainable private 
development of open spaces. 


POLICY 2.12 By preventing accessible and functional use of privately-owned public open spaces in 
mixed-use areas. 


POLICY 3.1 By prohibiting creative development of right-of-ways into publicly enjoyable open 
spaces. 


POLICY 3.6 By evading the funding, maintenance, and expansion of the urban forest. 


POLICY 4.1 By criminalizing private attempts to preserve, protect, and restore local biodiversity. 


POLICY 4.2 By avoiding any coordination with the private sector to manage and protect open 
spaces and natural areas. 


POLICY 4.3 By demolishing open space construction elements that protect, restore, and maintain 
local biodiversity. 


 
7 Recreation & Open Space; An Element of the San Francisco General Plan. San Francisco Planning 
Department.  Updated January 2019.  Accessed 13 Feb 2022.  
https://generalplan.sfplanning.org/Recreation_OpenSpace_Element_ADOPTED.pdf 
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POLICY 4.4 By demolishing environmentally sustainable construction, management, and 
maintenance of open spaces and recreation structures. 


POLICY 5.1 By preventing community engagement in the design, programming, and improvement 
of local open spaces and in the development of recreational programs. 


POLICY 5.3 By preventing community-initiated and community-supported open spaces use and 
development. 


POLICY 5.4 By expanding governmental barriers to community-initiated use and protection of open 
spaces. 


POLICY 6.1 By prohibiting the development of innovative, long-term funding mechanisms for 
maintenance, operation, and renovation of open spaces by criminalizing private 
investment. 


 
 
Appendix C: Garden structures systematically allowed for citizens not participating in the 
permitting/enforcement process. 


Safety fences along the sidewalk within the public right-of-way, most 4-feet or higher 


 


NW corner of 
Holloway and 
Head Street 


 


940 Holloway 


 


SW corner of 
Ashton and 
Holloway 


 


SW corner of 
Holloway and 
Head Street 


 


950 Holloway 


 


N corner of 
Ashton and 
Head 


 


NE corner of 
Holloway and 
Head Street 


 


960 Holloway 


 


N corner of 
Ashton and 
Head 


 


SE corner of 
Holloway and 
Head Street 


 


970 Holloway 


 


S corner of 
Ashton and 
Head 


 


SW corner of 
Holloway and 
Victoria 


 
 


980 Holloway 


 


225 Ashton 


 


SW corner of 
Holloway and 
Victoria 


 


NE corner of 
Holloway and 
De Soto 


 


245 Ashton 


 


NE corner of 
Holloway and 
Victoria 


 


NE corner of 
Holloway and 
De Soto 


 


275 Ashton 







Emberton vs San Francisco City Government Opening Statement – page 1 
Complaint | Attachment BC-2 – page 1 


Causes of Action – page 8 
Appendix pages: A –15, B–16, C–17, D–-19 


 


Page 18 of 19 


 


 


Next-door neighbor - Ashton 


Trellises/arbors within the 9 feet of the public right-of-way beyond the sidewalk, contained within the 
property. 


 


385 Monticello 
St 


 


498 Vernon – 
arbor I 


 


498 Vernon – 
arbor II 


 


621 Victoria 


 


NE corner of 
Holloway and 
De Soto 


 


174 Ashton 


 


168 Ashton     


Safety fences next to a light pole along the public right-of-way 


 


1350 Holloway 


 


1242 
Holloway 


 


NE corner of 
Holloway and 
De Soto 
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1048 Holloway     


Furniture allowed within the 9 feet of the public right-of-way beyond the sidewalk, contained within the 
property. 


 


Two-person 
swing and 
chiminea 


 


Adirondack 
chairs (around 
the fire table 
in question) 


 


Adirondack 
chair 


 
 
Appendix D: Social justice reforms for City General Plan to prevent systemic civil rights violations 
 


❖ Enact a code, policy, or law that outlines what constitutes probable cause that a violation of the 
City General Plan has been committed and ensures that probable cause is established before 
any investigation is initiated. 
 


❖ Enact a code, policy, or law that requires city investigators to seek out and identify any possible 
inconsistencies, such as conflicting codes within the City General Plan or city codes that conflict 
with other city, state or federal laws; and when inconsistencies are present, city investigators 
must refrain from issuing a violation to (criminalizing) innocent citizens but instead must assign 
the inconsistency to the appropriate agency and the Board of Supervisors to provide timely and 
just code reform. 


 
❖ Amend SF Campaign and Governmental Conduct Code, Article III, Chapter 4, Sec 3.400 to either 


include “unconscious or unintentional bias and/or discrimination,” or to remove the word 
“intentional.” 


 
❖ Enact a code, policy, or law requiring that outcomes of appeals or variances that warrant a re-


evaluation and/or update to the City General Plan, be communicated by the citizen and/or 
arbitrator to the appropriate agency and the Board of Supervisors for timely and just code reform. 


 
❖ Enact a code, policy, or law requiring that "corrective action" required at the beginning of the 


permit/enforcement process cannot be expanded later. 
 


❖ Enact a code, policy, or law that prevents city agents or agencies from requesting or mandating 
“corrective actions” that violate other city codes/policies or state/federal laws.  
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Supplemental Pleading 
 
Supplemental Complaint | Supplemental Attachment BC-2 

  
 
The following supplemental complaint and supplemental causes of action relate to the contested public 
right-of-way. 

 

Timeline Action or City Agency Mandate City Agency Violations 

11-17-21 Ada Tan, Planner: 

“The Department of Public Works, Bureau of Street-Use and 
Mapping (DPW-BSM) is also required to review/approve the 
permit before it can be issued.  I checked in with their agency 
and they confirmed that the Public right of way (PROW) is 15 
feet measured form the curb (along both Ashton Ave and 
Holloway Ave).”    

 

 

 
 

- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 

- Negligence (CA Civil 
Code §1714(a)) 

- Lack of equal protection 
(14th Amendment) 

- Lack of due process 

(14th Amendment) 

- Discrimination (Title II 

Civil Rights Act of 1964; 

US Money and Finance 

Code Title 31, §6711; 

CA Civil Code, Unruh 

Civil Rights Act; SF 

Campaign and 

Governmental Conduct 

Code, Article III, Chapter 

4, Sec 3.400 – Appendix 

C in first paper) 

- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 

- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 
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- Violates 11 city codes 
(Appendix A in first 
paper) 

- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 

- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
Economically Vibrant 
Places1) 

12-10-21 Nicholas Persky, DPW:  

See first paper complaint, attachment BC-2 

- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 

- Negligence (CA Civil 
Code §1714(a)) 

1-13-22 Kevin Li, DPW:  

See first paper complaint, attachment BC-2 

- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 

- Negligence (CA Civil 
Code §1714(a)) 

2-3-22 Kevin Li, DPW: 

See first paper complaint, attachment BC-2 

- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 

- Negligence (CA Civil 
Code §1714(a)) 

4-5-2022 Javier Rivera, Associate Engineer, Permits Division, DPW: 

“Good afternoon, 

I am Kevin’s supervisor and he has brought your application 
to my attention several times. 

- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 

 
1 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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The current conditions privatizing the public right-of-way are 
not approvable.  In order for this permit to move forward plans 
reflecting the alterations listed in Kevin’s email of January 13, 
2022 must be submitted.  Please provide Kevin with updated 
plans showing the following: 

1. The fence height to be reduced to 3 feet 
2. 3 feet clearance around the streetlight pole and box 

on Holloway Ave., as required by SFPUC… 
3. 3 feet path of travel required between the trees and 

fence on Holloway Ave (provide photos with tape 
measure clearly showing the path of travel width) 

4. The removal of the 10 ft X 10 ft cedar pergola and the 
fire table 

5. Show all features in the right-of-way such as street 
light and box, trees, locations of pavers, location of 
landscaping, and the altered location of the fence. 

Public Works will not recommend the closure of the building 
complaint until these items are properly shown on the plans 
and permitted.   

Regards, 

Javier” 

- Negligence (CA Civil 
Code §1714(a)) 

- Lack of equal protection 
(14th Amendment) 

- Lack of due process 

(14th Amendment) 

- Discrimination (Title II 

Civil Rights Act of 1964; 

US Money and Finance 

Code Title 31, §6711; 

CA Civil Code, Unruh 

Civil Rights Act; SF 

Campaign and 

Governmental Conduct 

Code, Article III, Chapter 

4, Sec 3.400 – Appendix 

C in first paper) 

- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 

- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 

- Violates 11 city codes 
(Appendix A in first 
paper) 

- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 

- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
Economically Vibrant 
Places2) 

 
2 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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5-4-2022 Nicolas Huff, Bureau Manager, Bureau of Street-Use & 
Mapping, DPW: 

“Dr. Emberton, 

We are in receipt of your letter attached to the email dated 
May 1, 2022. 

A dedicated public right-of-way is for the use of all members 
of the public.  Fencing off the public right-of-way for personal 
or private gain is not permissible.  The public-right-of-way is 
not bound to the same laws, codes, and regulations as real 
estate.  Furthermore, there are long established standard 
design and specifications for items in the right-of-way.  These 
designs include, but are not limited to, clearances for safety, 
maintenance, and ADA accessibility.   

Requiring the removal of private items from the right-of-way is 
not taking your property.  You are free to keep these items, so 
long as proper DBI permits are obtained and they are placed 
within your private property.  We understand that many 
owners want to beautify their neighborhoods and permits are 
available for these items.  However, these items must have 
proper clearances and provide public benefit. 

Public Works will not recommend the closure of the building 
complaint until the alterations listed in Kevin’s email of 
January 13, 2022 are addressed….” 

- Fraud (CA Civil Code 
Division 3. Part 2. Title 
1. Chapter 3. 1565-
1572) 

- Negligence (CA Civil 
Code §1714(a)) 

- Lack of equal protection 
(14th Amendment) 

- Lack of due process 

(14th Amendment) 

- Discrimination (Title II 

Civil Rights Act of 1964; 

US Money and Finance 

Code Title 31, §6711; 

CA Civil Code, Unruh 

Civil Rights Act; SF 

Campaign and 

Governmental Conduct 

Code, Article III, Chapter 

4, Sec 3.400 – Appendix 

C in first paper) 

- Extortion (CA Penal 
Code Part 1. Title 13. 
Chapter 7. 518. (a)) 

- Abuse of power (Federal 
Law, Section 242 of Title 
18; CA Civil Code, Tom 
Bane Civil Rights Act) 

- Violates 11 city codes 
(Appendix A in first 
paper) 

- Violates 20 Policies of 
City General Plan 
(Required Elements for 
Designing Healthy, 
Equitable, Resilient, and 
Economically Vibrant 
Places – Appendix B in 
first paper) 

- Inconsistency within the 
City General Plan (CA 
Office of Planning and 
Research Required 
Elements for Designing 
Healthy, Equitable, 
Resilient, and 
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Economically Vibrant 
Places3) 

 
 
Supplemental Causes of Action 

Fraudulent Misrepresentation 

CA Civil 
Code 
Division 3. 
Part 2. Title 
1. Chapter 3. 
1565-1572 

Nature of a contract: The consent of the parties to a contract must be free, mutual, and 
communicated by each to the other.  Consent is not real or free when obtained through 
duress, menace, fraud, or undue influence. Actual fraud consists of the positive 
assertion, in a manner not warranted by the information of the person making it, of that 
which is not true, though he believes it to be true.  

4-5-22 The assertion by DPW that there was an “altered location of the fence,” is 
untrue as the fence location was not altered. 

11-17-21 The assertion by the Planning Department and the Department of Public 
Works that “Public right of way (PROW) is 15 feet measured form the curb 
(along both Ashton Ave and Holloway Ave)” is untrue because  

1) The Assessors’ Block Map for our property shows the east-west 
depth of the property to be 115 feet.  This measurement is from 
the western fence of the property to the edge of the eastern 
sidewalk. The 115 feet from the back fence to the sidewalk is also 
consistent with our measurement of the property which we 
completed for our permit application. This measurement does not 
show that 9 feet of the property bounded by the sidewalk belongs 
to the city as a public right-of-way.   

 

2) The deed to our property does not list any public right-of-way on 
our lot.  This makes sense because generally a public right-of-way 
is defined as giving the public the right to travel unhindered over a 
piece of land, even if that land is privately owned.  The sidewalk 
around our property is a public right-of-way and no additional use 
of private land is needed to allow the public to travel, unhindered, 
from one public place to another. 
 

12-10-21 

1-13-22 

2-3-22 

4-5-22 

5-4-22 

 
3 GENERAL PLAN GUIDELINES. CHAPTER 4: Required Elements: Designing Healthy, Equitable, 
Resilient, and Economically Vibrant Places.  Governor's Office of Planning and Research.  Accessed 
12/15/21.  http://opr.ca.gov/docs/OPR_C4_final.pdf 
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3) The deed to our property does, however, list a public-utility 
“easement,” reserved by Urban Realty Improvement Company for 
the “purpose of public utility,” recorded September 18, 1922, page 
308, of Official Records.  According to the Historic Sandborn Map 
of our property, this public-utility easement was to allow utility 
access to the 2-in Water Pipe that was running through the 
easement in 1922.  
 

 

In working with SFPUC in recent years, we have been told that 
this 2-in water pipe is no longer in use.  This has been confirmed 
by 811 (service through PG&E) who showed us the active utilities 
of a water pipe and a gas line entering the property perpendicular 
to Ashton Avenue and parallel to the driveway. There is no longer 
a public utility running parallel to Ashton Avenue (nor Holloway 
Ave) within the historic easement.   Furthermore, the public-utility 
use of the easement has essentially been abandoned by the 
public-utility agency as there is no longer a public-utility along the 
historic easement. 

 
 

Negligence 

California 
Civil Code 
§1714(a) 

Everyone is responsible, not only for the result of his or her willful acts, but also for an 
injury occasioned to another by his or her want of ordinary care or skill in the 
management of his or her property or person, except so far as the latter has, willfully or 
by want of ordinary care, brought the injury upon himself or herself. 

11-17-21 The assertion by the Planning Department and Department of Public 
Works that the 9 feet of our property leading up to the sidewalk, is a public 
right-of-way, when in fact it is a public-utility easement, is evidence of 
negligence.   

 

To any reasonable person, an agent or agency which has a responsibility 
to manage and regulate public right-of-ways is expected to maintain a 

12-10-21 

1-13-22 

2-3-22 
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4-5-22 
level of knowledge about public right-of-ways and public-utility easements 
beyond that of the lay public.  

 

A public-utility easement allows public-utility agencies, not the public, to 
use the easement when needed to access the public utility within/below 
the easement to maintain that public utility. 

   

In terms of adverse possession law, there is not and there has not been 
any public use of the easement as a public right-of-way, which negates 
any adverse possession claims regarding the property as a public right-of-
way that DPW has proposed.  Furthermore, should DPW try to claim 
adverse possession of the public-utility easement to become a public right-
of-way, CA Civil Code 325 would protect and reinforce the plaintiff’s use, 
curation, and ownership of the easement: 

(a) For the purpose of constituting an adverse possession by a person 
claiming title, not founded upon a written instrument, judgment, or decree, 
land is deemed to have been possessed and occupied in the following 
cases only: 

(1) Where it has been protected by a substantial enclosure. 

(2) Where it has been usually cultivated or improved. 

(b) In no case shall adverse possession be considered established under 
the provision of any section of this code, unless it shall be shown that the 
land has been occupied and claimed for the period of five years 
continuously, and the party or persons, their predecessors and grantors, 
have timely paid all state, county, or municipal taxes that have been levied 
and assessed upon the land for the period of five years during which the 
land has been occupied and claimed. Payment of those taxes by the party 
or persons, their predecessors and grantors shall be established by 
certified records of the county tax collector. 

 

It is reasonable at this point to discuss liability of public entities and public 
employees.  Because these unlawful acts (listed here in addition to those 
in the first paper of the pleading) were perpetrated repeatedly by different 
agency employees and systemically across agencies, and were 
universally reinforced by management, these acts occurred at the 
operational level as a part of normal agency operations, making them 
unqualified for immunity as described by the unanimous court opinion in 
Barner v. Leeds (2000) 24 Cal.4th 676, 685. 

 

Additionally, according to Gov. Code  815.2 

(a) A public entity is liable for injury proximately caused by an act or 
omission of an employee of the public entity within the scope of his 
employment if the act or omission would, apart from this section, have 
given rise to a cause of action against that employee or his personal 
representative. 

5-4-22 
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Constitutional Causes of Action 

Lack of Equal 
Protection 
(14th 
Amendment) 

See description in first paper 

11-17-21 To any reasonable person, the expansion of “corrective action,” such that 
the corrective action required at the beginning of the permitting or 
enforcement process is less than the corrective action required later in the 
permitting or enforcement process is evidence that the rules of law do not 
remain consistent over time, a violation of equal protection of the law.   

Additionally, criminalizing citizens participating in the 
permitting/enforcement process for maintaining garden structures, such as 
4-foot safety fences, trellises, and outdoor furniture, that are systematically 
allowed for citizens not participating in the permitting/enforcement process 
is evidence of lack of equal protection of the law (Appendix C of the first 
paper). 

And finally, a government that holds its citizens accountable to follow local, 
state, and federal codes, policies, and laws but then defends its city 
agencies for violating 11 city codes (Appendix A of the first paper) and for 
violating 20 city policies (Appendix B of the first paper), in addition to 
violating local, state, federal, and international laws, is evidence of lack of 
equal protection of the law. 

4-5-22 

5-4-22 

Lack of Due 
Process (14th 
Amendment) 

No State shall deprive any person of property without due process of law.   

11-17-21 To any reasonable person, the lack (1) of an opportunity to be heard and 
(2) of an impartial tribunal for each agency mandate are evidence of lack 
of due process.  This evidence was further proven by Mr. Huff’s written 
statement of 6-13-2022 (see complaint | attachment BC-2 of first paper) 
declaring “The application of the codes has been long established and isn’t 
open to mediation.” 

4-5-22 

5-4-22 

 
 

Discrimination 

Title II Civil Rights Act 
of 1964; US Money 
and Finance Code Title 
31, §6711; CA Civil 
Code, Unruh Civil 
Rights Act; SF 
Campaign and 
Governmental Conduct 
Code, Article III, 
Chapter 4, Sec 3.400 

See description in first paper 

11-17-21 To any reasonable person, criminalizing citizens participating in 
the permitting/enforcement process for maintaining garden 
structures, such as 4-foot safety fences, trellises/arbors, and 
outdoor furniture that are systematically allowed for citizens not 
participating in the permitting/enforcement process (Appendix C 
of first paper) is evidence of discrimination. 

4-5-22 

5-4-22 
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Extortion 

CA Penal 
Code, Part 1, 
Title 13, 
Chapter 7. 
518 (a) 

Extortion is the obtaining of property or other consideration from another, with his or 
her consent, or the obtaining of an official act of a public officer, induced by a wrongful 
use of force or fear, or under color of official right. 

11-17-21 To any reasonable person, using a position of power to cause fear to force 
a citizen 1) to repeatedly pay fees to city agencies that systematically 
violate their civil and human rights as well as state and federal law, and 2) 
to demolish and remove property that is systematically allowed for their 
neighbors (Appendix C of the first paper), are evidence of extortion. 

4-5-22 

5-4-22 

 
 

Abuse of Power 

Federal Law, 
Section 242 
of Title 18; 
CA Civil 
Code, Tom 
Bane Civil 
Rights Act 

See description in first paper 

11-17-21 To any reasonable person, these repeated, systemic violations of civil and 
human rights, violations of state and federal law, and violations of local 
codes and policies are evidence of unlawful abuses of power. 4-5-22 

5-4-22 
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